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Note on Yash portrait

I wanted to avoid the kind of portrait you might see on the walls of a Senior
Common Room, though I found some lovely examples such as Humphrey Ocean’s
portrait of Philip Larkin. A painted portrait would have been difficult without some
face-to-face sittings (Yash is in Kenya and I’'m in Sydney). In any case it might be
beyond my technical abilities.

There was also a very good photo on his University of Hong Kong webpage, which
seemed to do what portraits are meant to do — reveal character — with a background
of books, indicating his profession.

I first thought of a painting with Yash out in the tropical sun speaking urgently
into a microphone. There would be a problem deciding a background and clothing,
as Yash had worked in so many places, and there were pitfalls in using symbols
that might be read as partisan (whereas Yash’s career had been about transcending
obvious markers of identity).

Late 2015, I got interested in stencils and they played a role in graffiti, which had
activist overtones which pointed to Yash’s recent career with NGOs.

I worked on the project during a class at the National Art School in January 2016.
There I did a cut-out picture of a constitutional committee at work, with Yash
sitting back in the middle, characteristically clasping his hands — borrowed from the
website photo — while somebody talks at him (see it in petetrlarmour.com, under
“Yash portrait’). Yash’s skills include his ability to listen carefully to people, and sit
through days of jaw-boning negotiations. The committee members were all cut
off at the waist by the table that separated them from the audience or witnesses.
The tropical sun was reduced to a bright window up in the distance (a reference to
Velasquez’s Las Meninas painting). The atmosphere was claustrophobic, and like a

court.



I did the picture in cardboard, as an unpretentious medium, like a draft, but it
also allowed a pun on Max Weber’s famous characterisation of politics as the ‘slow

grinding of hard boards’.

This led in two formal directions. The first was to a very graphic life-size
outline of a head and shoulders, which might be spray painted on a wall (I’ve not yet
tried this, for fear of getting caught). It could also frame real-life images of political
drama outside windows, or on tv, in the various countries Yash had worked.

The more intriguing second image became the hands clasped in front of the
torso. In some ways they represented the political cliché of cooperation, ‘working
together’ in committees, and so on. But they also showed self-restraint — I'm
holding my hands so I don’t hit you back — and closed the gate to intetlocutors.
‘Hand wringing’” implies sympathy but also non-intervention. So they were nicely
ambiguous, and interesting to draw, paint and cut out.

Peter Larmour

Sydney, March 2016



Foreword

t is a singular pleasure for me to write this Foreword for this /Zber anmicorum,
I this book of friends, in honour of Professor Yash Pal Ghai. I have known
Professor Ghai for almost six decades. I joined Dar es salaam University
College in 1963. I was part of the first intake of the University of East Africa which
consisted of Makerere University College, Nairobi University and Dar es Salaam

University College. Before that, the colleges were affiliates to University of London.

When I joined the university, the campus at Dar es Salaam consisted only one
faculty, the Faculty of Law. Makerere and Nairobi accommodated medicine and
engineering respectively. The college community was very small. The total number
of students was less than one hundred and our class was about forty. The teaching
staff consisted of basically five lecturers.

Professor Ghai was the youngest lecturer at around twenty-five years of age.
I recall 2 number of students were older than Ghai at the time, and some were his
age mates as we had started off our childhood with the customary duties of herding
cattle before starting school. I was two years younger than Ghai and in our custom
he was my age mate.

Professor Ghai, though our age mate, commanded the respect of a teacher, but
was also welcoming and approachable as a friend. The mutual respect and comity
that developed between the student body and Professor Ghai was in many ways the
bedrock of his appeal as a teacher. The contributions to this volume about the time,
including two chapters from two other former students, Professor Issa G Shivji, and
former Kenyan Chief Justice Dr Willy Mutunga, attest to this.

The 1960s was a period of intense political activity in Africa and the world as
a whole. We, the students at Dar es Salaam, were active in politics, both on campus
and beyond. We seized every opportunity to organise boycotts and demonstrations.
We even organised a boycott of the wearing of academic gowns in class as a colonial
relic. I was one of the student leaders and spent a lot of time politicking at the
expense of my studies. Professor Ghai was one of the lecturers who consistently
cautioned me to devote time on my studies or else I would fail. I owe him a lot.
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Since our class was small in number we had a lot of time to interact with
lecturers in class and tutorials. Since Ghai was our age mate we often interacted
with him in heated debates. When I was Prime Minister, Professor Ghai visited the
University of Dar es Salaam. He was present on a day I had a session with university
students. I faced a barrage of tough questions, particularly on governance and
human rights. After the session I invited him to my office. He complimented me for
the way I handled the session. He said he was amazed that I answered the question
without showing anger though some of the questions were very provocative. I
reminded him that we used to do the same to him when he was our lecturer but he
did not lose his temper.

Professor Ghai should be proud of his product. A lot of people he taught went
on to render good service in academia and public service, the likes of Professor
Shivji and Chief Justice Mutunga. In my class alone we had people like Barnabas
Samatta, former Chief Justice of Tanzania and Damian Lubuva who was Attorney
General, Minister of Justice and later Judge of Appeal in Tanzania.

From 1966 to 1970, Professor Ghai was a member of the East Africa Council
for Legal Education and thus was involved in laying the foundations of legal
education in the region. I recall then the strong commitment to building a cadre of
conscientious lawyers that infused Ghai’s teaching back then. The expectations and
promise of an independent Africa drove the vision of the law school at the time.
Obviously the close involvement of the Chancellor, Mwalimu Julius Nyerere, in the
intellectual life of the university had a deep impact in the ethos of teaching and
learning then.

Professor Ghai’s involvement in constitution-making is easily his greatest
contribution to legal scholarship as well as social justice and rule of law. In fact,
his first engagement in constitution-making was as a consultant to the Kawawa
Commission on the One-Party State in Tanzania in 1965.

Almost five decades later, between April 2012 and April 2014, I served as
Chait of the Constitution Review Commission of Tanzania, a role not dissimilar to
Professor Ghai’s own as Chair of the Constitution of Kenya Review Commission
(2000-4). As a Commission, we invited Professor Ghai once again to advise on the
process as we sought the views of the Tanzanian people on their constitutional
future.

The advice he gave to the Commission was invaluable. More than anyone else
he opened our eyes on the obstacles the Commission would face. Indeed, we did
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face those obstacles, especially the political obstacles. His advice served us well.
Apart from that we extensively consulted his writings. Members of the Commission
who had known Professor Ghai, such as the late Chief Justice Ramadhani, the
late Dr Sengondo Mvungi and Professor Palamagamba Kabudi (who later become
Minister of Justice and Foreign Minister) consulted his writings extensively.

Professor Ghai is undoubtedly a man of great intellect, committed to
his profession and has made great contribution to society. With his immense
achievements, he has remained a simple human being. That is his greatest quality.

Joseph S Warioba

Former 1ice President and Prime Minister of "Tanzania,

Former Chairman, Tanzanian Constitutional Review Commiission,
Former Judge, International Tribunal for the Law of the Sea

Dar es Salaam

June 2021






Second Foreword

n the early 60s, William Twining had been travelling around the world in

search of lecturers to teach at the new Faculty of Law in Dar es Salaam,

Tanzania. By the time he got to Yash Pal Ghai, he had already convinced a
handful of other scholars to join the Faculty. At only 25, and having been uprooted
from his post graduate doctoral studies at Oxford, Ghai accepted Twining’s offer to
join the Faculty and left for Tanzania. What ultimately led to his decision to move
was his knowledge that this was the first time Africans would have had a chance to
study law within East Africa, and his conviction that this was a good thing, By then,
Ghai already had a deep understanding of the power of constitutions.'

Yash’s passion for more than sixty years has been to fasten the state to the rule
of law to protect its own citizens against its own excesses. The state has the sacred
responsibility to create the necessary conditions to foster an environment that
safeguards human dignity, equality and access to justice. This could only be attained
by designing constitutional checks and balances founded on a comprehensive and
complete bill of rights.

Yash subscribed to Mwalimu Nyerere’s vision. Having grown up in Apartheid-
organised colonial Kenya, Yash witnessed and suffered racial discrimination in his
own flesh. This moulded his legal thinking towards equality and fairness, founded
on dignity. Yash would constantly encourage his students to use the law for the good
of all who were subject to it, in the hope that with independence, African societies
would promote human dignity, equality, freedom and democracy.

Yash ensured that his students had mastered the common law and positivism
but were also able to critique their traditions. He wrote:
It was not long before I became acutely uncomfortable with endless explorations of the

rules of privity and consideration, and became conscious of the unreality of the emphasis

on the common law when it touched only a small segment of the population.

! William Twining provided me with these early details in a personal interview in October 2019, at his home
in Oxford.
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In the early sixties, Tanganyika had only two African lawyers, making it a
challenge to recruit local lecturers for the Faculty. This meant that the Faculty had
to be made up of individuals from outside East Africa who shared the ideals of
freedom and equality and who were conversant with common law. The Faculty
would be working against time, as local institutions would have already been
established before the first batch of students graduated.

A few months into the Faculty’s establishment, the first appointments made
were for the positions of Dean of the Law Faculty and Principal. Professor AB
Weston and Professor Cranford Pratt, both professors from the University of
Toronto, took up these positions. Most of the early staff members came from
England and other parts of the Commonwealth. However, over time, the Faculty
became more (East) Africanised and more ethnically diverse. Some memorable
members of the Faculty include: Yash Pal Ghai, William Twining (UK), Patrick
McAuslan (UK), James Read (UK), Abraham Kipai (Tanzania), A Sawyerr (Ghana),
S. Picciotto (UK), Firoz Kassam (Tanzania), UO Umozurike (Nigeria), Josephat
Kanywanyi (Tanzania), Lal Patel (Kenya), Luto Kato (Tanzania), DMK Bishota
(Tanzania), HR Nsekela (Tanzania), Ian Macneil (US), Robert Seidman (US), Gilbert
Boehringer (US), Steven Mann (Canada) and Brian Slattery (Canada).”

Prof Ghai and his colleagues ascribed to a teaching philosophy that would be
destined to become the hallmark of teaching in Africa. It was conceived on two
pillars. First, in terms of the treatment of the law, it was essentially the task of the
faculty to reverse engineer the thinking that the law was a tool of domination and
oppression. Instead, the law was to be seen as a friend. And just like a friend, the law
could be used to promote good values. The second provided the goal; the objective
of the teaching, During his speech at the Faculty’s inauguration, the first president
of Tanzania, the late Mwalimu Nyerere, shared his vision for Tanganyika as well as
for the University College, saying:

We are in the process of building up a Tanganyika nation...If we are to build a sturdy sense

of nationhood, we must nurture our own educated citizens who must have an _African oriented

education. That is, an education which is not only given in Africa, but also directed at meeting
the present needs of Africa. For our present plans must be directed at reaching the villages. ..

The early members of the Dar faculty understood that it was their job, through
legal education, to promote Nyerere’s truly African vision. His vision also included
the preservation of independence, the war against poverty and disease, and the

2 As above.
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maintenance of national security. With this, the Dar faculty was conscious of the
import of their mission to teach the next generation of decision makers and leaders
of Fast Africa.

For Prof Ghai and his colleagues, it became necessary to shed the old skin of
strict positivist formalism, and instead adopt a newer, more contextual and pragmatic
method. The method of teaching that does this is known as ‘legal radicalism’ as it
came to be known. This method was unlike the ones adopted at other faculties
around Africa at that time.

The promise of the ‘Dar Generation” was to seek to understand and interpret
the law within the social, political and economic contexts within which it functions.
The aim of the teaching was to help build East African nations by producing
graduates competent enough to understand the issues of the day, rather than
abstract rules in common law developed and could only be fully applied in England.

Since then, and for almost sixty years, Prof Ghai has always been at the centre
of a power struggle, a constant tension between ruling elites, ordinary people,
inequality, oppression and the desperate desire to achieve freedom, justice and
development within a true democratic state. Prof Ghai, the soft-spoken, reserved
and determined professor set himself to construct a statehood devoid of the
homogeneity of the past. How do we factor in plurality in this construct? How does
the basic law evolve to protect multiple interests, including those of minorities and
how do we breathe life into these states — enabling them while constraining them at
the same time? These questions that he dedicated his life’s work to and the answers
that he propounded, are the lifeblood that sustains our constitutional scholarship
today.

At this moment, as we stand at the cusp of change in a rapidly evolving world
and are inundated by discourse on finding ways to enable state power while limiting
it for the protection of individual rights, we do not approach this conversation
empty-handed. With us is this vault of impeccable study and practice that Ghai has
gifted us with, and for which we are terribly grateful for.

This book is therefore a celebration of this man and the gift of his mind to
humanity. Every single student of law in Africa has been impacted, knowingly or
unknowingly, by Yash Pal Ghai, a dedicated, focused, kind, yet resolute mind, gentle
mentor and impeccable spirit; a wonderful man who has made an indelible mark in
the world.
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Ghai’s legacy is accompanied by the not less impressive mind and talent of
his loving wife and constant companion, Prof Jill Cottrell Ghai. Their legacy has
already been felt across the world, and particularly in Africa, where Yash has always
worked against the grain. While the world was, what Sigmar Gabriel calls, ‘talking
down the state, Ghai was hell-bent on making sense of it — and making it work.

Years ago, we invited one couple to the graduation party of the pioneer class
of Strathmore Law School. They were the only guests. They were Yash and Jill
Ghai. Their presence, company and wise counsel would never go unnoticed. When
Yash spoke, his eyes became watery. Everyone was moved and emotional. Yash
said, ‘what I see here today is the realisation of the dream we had when we started
in Dar. A school that would produce a new type of lawyers. Brilliant young minds
ready to change Africa and the world, ready to use the law as a tool for justice and
development.

When Max Jacob, a French poet, lay dying, he turned to his still unknown friend
and roommate, Picasso and implored him, ‘may you never be satisfied with anything
less than the full expression of your talent.” This book, written by eminent friends,
colleagues and students of Prof Yash Pal Ghai, can at best only hope to capture
and freeze a snapshot of first, the inspiration that galvanised us to contribute to the
work began decades ago of true study, and second, for those that come after us, as
evidence of a generation’s gratitude to a man that was never satisfied with anything
less than the full expression of his talent and what that meant to us.

Prof Luis G Franceschi
Senior Director, Commonwealth of Nations
Founding Dean, Strathmore Law School
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spanning over five decades, in legal education, constitution-making, human
rights, self-government systems and peace mediation, has left an indelible

P rofessor Yash Pal Ghai is Kenya’s most accomplished legal scholar. His work,

mark on legal thought, law making and governance systems across the world.

Most Kenyans would know Ghai as our ‘constitutional architect’ — as described
in the Queen’s University at Kingston citation on award of a honorary doctorate to
Ghai. Many would remember him from the tense times at the turn of the century
when he inspired the merger of the then parallel constitution review initiatives and
led the Constitution of Kenya Review Commission (CKRC) to the “Zero Draft’ and
the National Constitutional Conference in 2003-4. To Kenyan lawyers of several
generations, he would be remembered for the seminal 1970 text Public law and political
change in Kenya, co-authored with JPWB McAuslan, which remains the primary text
on public law in Kenya four and a half decades later.

Ghai has also contributed, in various capacities, to the review processes of the
constitutions of Tanzania (1965, 2013), Papua New Guinea (1972-5, 1978, 1995-6),
Seychelles (1974), Solomon Islands (1977-78, 1978-79, 1997), the New Hebrides
(Vanuatu) (1977-1980), W. Samoa (1982), the Tamil United Liberation Front (1982),
Kiribati (1985), Fiji (1987, 1988-1997, 2012-3 as Commission chair), Zambia (1993),
Cambodia (May-June 1996), Cook Islands (1998), East Timor (2000), Afghanistan
(2002-3), Maldives (2004), Iraq (2005), Nepal (2006-8), Somalia (2009-2012), Ghana
(2010), South Sudan (2010, 2011), Libya (2012), Tunisia (2011), and Philippines
(2013).

In peace mediation, Ghai played an important role in reconciling warring
parties sufficiently to stop fighting or to start negotiations mostly in the South
Pacific (PNG and Bougainville, Solomon Islands, and New Hebrides/now Vanuatu).
In Fiji, his efforts (on at least two occasions) included bringing antagonist groups
to the negotiating table. He also facilitated the first meeting (in Harare in 1988)
between lawyers from the African National Congress (ANC) and the Afrikaner
National Party, as part of other meetings, to start dialogue between Nelson Mandela
and President Frederik de Klerk. Ghai recalls some of his past mediation initiatives
in his characteristically disarming humility:
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I'would say [the South African mediation] was a most successful (and moving) meeting I can

recall — not of course due to my efforts.

As you know, I played, I think, a critical role in Kenya in order to get a comprehensive peace
process in 2000 to start the constitution making process which had the support of all Ken-
yans and their organisations.

I was less successful in similar efforts in Sri Lanka (where my efforts were intermittent —
several other local and overseas experts/conciliators were also involved at vatious stages). I
was also a mediator between the Indian Government and the Naga ‘rebels’ — again without

achieving success.

It is instructive that Ghai sees his peace mediation work as auxiliary and
corollary to his constitution-making contributions. Such reading recalls Professor
Issa G Shivii’s present reflections on the debate on the role of law in society, and its
implication for legal education.

Ghat’s teaching career has been long and expansive. He taught at University
College, Dar es Salaam, University of East Africa (as it was then) from 1963 to
1971, where he rose to the positions of Dean and Professor. It is most fitting that
among his students number scholars and eminent jurists of their own right. Shivji is
hardly the least among these. Shivji reminds us here of his teacher’s affirmation that
this period in Dar was formative for him and shaped his teaching philosophy and
research orientation — and we dare say, constitutional architecture — over the years
to come. These years took Ghai to Yale, Uppsala, Warwick and Hong Kong, not to
mention numerous instances as visiting scholar.

Ghai’s published works are staggering. Including books, editorships, chapters
in edited collections, journal articles, reports and occasional papers, co-authored or
of sole authorship, these number at least 215. Among the most influential are his
works on governance systems, and the transitional period in Hong Kong after its
ceding by Britain to China.

In the last few years, Ghai has continued his work in Kenya, through litigation,
judicial training and civil society advocacy, aimed at supporting the implementation
of the 2010 Constitution.

It is worthy tradition that an accomplished scholar is honoured with a /Zber
amicorum, a book of friends, in which former students and colleagues pay tribute
to the scholar’s body of work. Such publication is the academy’s form of a lifetime
achievement award.
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The portrait of Ghai on the cover is Dr Peter Larmour’s contribution to the
Ghai festschrift. In this art piece, Larmour, a former colleague of Ghai’s, portrays
Ghai sitting back, characteristically clasping his hands. It pays tribute to Ghai’s
ability to listen carefully to people, and sit through days of jaw-boning negotiation.
The hands clasped in front of the torso in some ways represent the political cliché
of cooperation, ‘working together’ in committees, and so on. But they also show
self-restraint — I’m holding my hands so I don’t hit you back — and closed the gate
to interlocutors. ‘Hand wringing’ implies sympathy but also non-intervention. In
this sense, the portrait depicts that skill of Ghai’s, without which his life’s work, of
mediating difficult transitional moments and midwifying transformative visions of
societies, would not have been.

Humphrey Sipalla and ] Osogo Ambani
Rabarak, Angust 2021






Africa kills her sun:
Defining heroics in dystopia
Some introductory thoughts

When the madness of an entire nation disturbs a solitary mind, it is not enough to say the
person is mad.

— Francis Imbuga, Betrayal in the city

hat is a hero? What are the makings of an (inter)national hero? Are there
international heroes today? National ones? Do we need — nay can we
realistically ignore — the construction of heroism in our societies?

Professor Yash Pal Ghai, I contend, unabashedly, is a hero. In the literary
sense, in the story of nation and state building, he is a person admired for his
achievements and qualities. And in Jzstory of this nation and State, he is also a major
protagonist. But I think a hero is more than simply a person admired, a protagonist.
A hero is such a one as, even when despised, cannot be discounted. The one against
whom the reactionary must plan his regression. Especially in the Aistory of this
nation and State.

But surely, dystopia? Such a harsh term to describe our societies is uncalled
for, one should think. The task of constitution-making is a peace-making, nation-
building, state-defining, coexistence-forming, endeavour. Almost every constitution-
making endeavour that Ghai has been involved in — for the last 6 decades — has
been such an endeavour. It has, without fail, consisted of imagining a state that
can harmonise its diverse nations, its peoples, ensure their individual freedoms and
group interests, and provide promise of a better future. So maybe it is not too harsh
to say that, at least every constitution-making endeavour Ghai has been involved in
has sought to construct the promise of utopia, precisely because the contemporary
circumstance was dystopic.

And yes, colonialism was dystopic. No doubt about it. But also, the horror that
became the independent state that never advanced to post colony, was, and sadly,
still is, dystopic. And misanthropic.

And it is, I dare say, to the heroism — understated, considered, self-effacing,
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sublime — of Ghai, that my generation turns, us the late 70s, early 80s kids. Too
often, we are taken in by charlatans. Beguiling forms proclaiming utopic futures,
and we, to use a Kenyan phrase, lean on such, with our backs on unlocked doors.
Maybe, just maybe, the heroism we should admire is such as is quietly lived by Ghai.

Among my earliest memories of Ghai — and this betrays my youth — was the
scene on national television, of a Kenyan Asian man, holding up his dark blue
Kenyan passport and insisting that President Daniel Moi had got it wrong, that he
was Kenyan. 1 had first thought the background was those stripped fabric benches
that was Chester House press briefings of the time, but in conversation, Jill Cottrell-
Ghai laughily corrected me. It was probably at the then Holiday Inn, at a reception
held by the Kennedy Human Rights Centre to award Dr Gibson Kamau Kuria,
which Yash and Jill attended. Incidentally, he had just been, that day, to an embassy
for the usual soul wringing visa application processes we have to go through, and so
he had his passport with him. It was the height of constitutional review clamour at
the start of this century, and I frankly do not recall but the political noisemaking of
the time, and how taken in our youthful drive for change was by the grandstanders.
In time, the grandstanders have shed their snakeskin and revealed themselves to us
in full serpentine glory.

To be sure the passage of time does not soften our memories, these were
times when grown men would greet the President bowing almost to their knees. It
was unheard of for a Kenyan to accept a presidential appointment but refuse the
ceremony until they got what they had asked for — in this case, a unifying of the
State and Ufungamano constitution review processes. 1 recall wondering, who on
earth publicly disabuses President Moi? First by refusing to be sworn in, and again
in reminding Mot his Kenyan citizenship is not within the President’s gift. Hero, if
you ask me. Then, and now. Evergreen.

And curiously, Ghai did manage to at once keep his principled position and
remain cordial with Moi, in ebbs and flows obviously. And just like with President
Jomo Kenyatta before him, and probably also later, he declined the kinds of
‘favours’ from State largesse that have repeatedly destroyed the ethics of many a
Kenyan public figure.

With the benefit of the last two decades, I cannot help but be mesmerised
by the thought that almost every single constitution-making endeavour for Ghai
demanded such heroism. Such going against the grain, persisting firmly yet gently
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in both guiding a delicate process but being principled. And that he did it, again and
again, not only across countries, but back again in the same countries, continually
fighting the reactionaries who plan their anti-heroic regression.

And now, consider that every ‘Ghaian’ constitution-making process is at
once a peace-building process as well as one of encouraging self-discovery and
self-confidence of minority groups. So much is said of Ghai’s constitution-making
work, and not nearly enough on his peace mediation and affirming of minorities.

Ghai himself says this of his peace mediation as requisite for constitution-
making:

I played an important role in reconciling parties sufficiently to stop fighting or to start ne-

gotiations mostly in the South Pacific (PNG and Bougainville, Solomon Islands, and New

Hebrides/now Vanuatu). My efforts in Fiji (on at least two occasions) wete also to bring

antagonist groups to the negotiating table.

T also facilitated the first meeting (in Harare in 1988) between lawyers from the ANC and the
Afrikaner party, as part of other meetings, to start dialogue between Mandela and De Klerk.
I would say it was a most successful (and moving) meeting I can recall — not of course due

to my efforts.

As you know, I played, I think, a critical role in Kenya in order to get a comprehensive peace
process in 2000 to start the constitution-making process which had the support of all Ken-

yans and their organisations.

I'was less successful in similar efforts in Sri Lanka (where my efforts were intermittent--sev-
eral other local and overseas experts/conciliators were also involved at vatious stages). 1
was also a mediator between the Indian government and the Naga “rebels”--again without

achieving success.

Ghai recalls that he was always more interested in political science than in law.
He chuckles, remembering his old friend Professor Ali Mazrui, who, being of Arab
Kenyan extraction, could not be allowed to study law — and they were together
in Oxford at the dusk of the 50s — and so studied political science. Yet in their
conversations, both were more interested in the other’s discipline. I think this pro-
active disciplinary cross-pollination is what made them such incisive scholars.

Literature, that enjoyable study of human affairs, insists that each story has a
hero. That character that defines the story. Sensationalised storytelling distorts the
hero (Hollywood, Bollywood, tsk tsk, or as we say in Kenya, nktl). Heroes don’t
always ‘win’. Rather, they always win the moral story, not the material. Even in loss
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and death, especially so, the hero, lays down the subliminal why, affording the ‘victor’
the aptly termed pyrrhic victory.

Yes, the hero is not always the victor. The hero may be difficult to spot in a
story. In fact, I maintain, the mark of a great story is when the hero and their heroics
are not apparent. They are protagonists, even in the background. In colloquial
Kenyan, we say, &uwa chini ya maji (literally, operating underwater/below the water
level). Understated. Sublime.

In the story of many countries — I have counted 26 separate countries, whose
constitutions Ghai has helped craft — their officialised and well-known stories will
tell of figures that built this or that. The phrase widely used, and whose use attracts
my recoil, is ‘father of the nation’ or such like institution/academic discipline. Ghai
is rather my hero. That Kaiser Soze figure (that’s a Hollywood reference. Google
it) that’s there right in front of you all along, but you ignored. The heroic antihero.

Ghai cuts a figure farthest from officialised heroic. Short, small bodied, soft
spoken. And by popular culture (I was struck when researching this piece, that the
Kenyan national anthem has no reference to shujaa. It is an excellent exhortation.
Frank prayer. Mass mobiliser. But no describer of whom or what to emulate),
nothing to be admired.

I wonder why Ghai did not take the beaten path. He could have been mindlessly
wealthy and politically influential had he chosen to look away. He chose to look, nay,
stare. And mutter his displeasure loudly under his breadth in an incessant drone.

Even when he was forced into decades of exile, he never gave up Kenyan
citizenship, as many in his position then would have, and did. And in those days,
there was no dual citizenship. This point to me is immeasurably important. Because
Kenya can at best of times be so testing of our love. I can only imagine the struggle
to get passports renewed back then in the 70s and 80s and 90s, and this included
having to travel back to Nairobi for this. Boy, it is a struggle today!

Ghai’s tenacity, raw stubbornness to keep moving, even when surrounded by
contemporary dystopia is deeply inspirational. Heroic. One can only imagine for
instance the 70s, forced into exile, restarting work and life in almost every way, away
from home, with widespread xenophobia disguised as patriotism... and a glance at
his CV, one would not tell!

Kenya is one of those countries where it is so much easier to be an international
hero than a national one, and curiously, more oft than not, preferably, assuming one
cares for the integrity of being only titled as one deserves.
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Kenya’s history is replete with false heroes and genuine downtrodden ones,
ignored, maybe feared, by officialdom. It is not unusual for the Kenyan hero to find
Betrayal in the city. As Ken Saro-Wiwa so tragically prophesied, Africa &ills her sun.

In so many ways, Kenya is like a blackhole, a collapsed megastar so dense,
whose deep state gravity is so powerful, not even light can escape. And what are
these forever imprisoned lights, held in a surreal dungeon so dense it bends space
and time?

Ghai presents Kenya with an inconvenient truth, of the greyness, not the
blackness, of our Republic and its patriots. Here we recall that the colour black on
our flag symbolises black majority rule — that’s what they told us in primary school!

Ghai himself seems conflicted about race in Kenya, and here I lay emphasis on
‘seems’. He seems unsettled by erstwhile groupings of Kenya Asian pride, especially
when they endear themselves to officialdom. This discomfort can sometimes make
one seem like a self-group hater, willing to barter away one’s cultural pride for a
comfortable non-confrontational middle class cultureless existence — an accusation
quite difficult to lay on Ghai. It is a major unspoken problem in Kenyan society. It
seems that we are generally not allowed to be progressive yet culturally proud.

Is racial pride exclusionist, by necessity, by definition? Does it have a place in
the construction of a pluralistic society? These are uncomfortable questions for our
middle class? How do I draw the line?

Ghai’s own practice reminds us that it is a constant struggle, a never-ending
attempt at balance, complicated thousand-fold by the casual absolutist pigeon-
holing of Kenyan life.

Writing a constitution is not simply legal drafting. Constitutions, well, Ghaian
constitutions — for they are numerous, and distinct — are certainly not cold valueless
statutory statements of basic law. They seek to encase a people’s, nay, a collection of
peoples’ — for that is what the ‘nations-state’ szvariably is — aspirations, make tangible
the fleeting hopes of a battered people seeking a better future, if not for themselves,
certainly for their progeny. Capturing such a delicate part of human nature and
troubled culture, almost always and of necessity takes the drafter into the heart of
such people.
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Imagine then, what a journey it must have been for Ghai in the Kenyan
constitutional review process. That journey, without affective distance so necessary
for scholarly and professional objectivity, full of knowledge yet conscious of the
prospect of Machiavellian manipulation. Now imagine that Ghai has done this, over
and over, in a little over two dozen countties.

Ghai once shared, in conversation as we were preparing this volume, just
how much reading into history and culture and anthropology one had to do to
even attempt to advise a constitution-making process. He would recall instances
where a people’s culture forced one to accept the unique beliefs of such peoples
while still trying to propose a pluralistic future. In a country where witchcraft has a
strong influence on the organisation of society and therefore politics, how do you
construct a unifying yet respectful state? How do you construct a secular state when
nothing is profane in the peoples’ belief?

The blessed curse — or cursed blessing? — of longevity. Blessed with a fruitfully
long career, Ghai’s intellectual evolution is itself heroic. Its sheer volume floors me
every time I look at his bibliography. But even more, I can only but imagine the crazy
twists and turns that a scholar of his station and longevity has witnessed. From the
exhilarating anticipation of independence, the dizzying suggestion of revolutionary
rebellion that was 60s and 70s Marxian thought, the swift and brutal disappointment
of the reality of politics and xenophobia of the times, the critical promise of a
unifying Third World approach, the Fukuyaman end of history and its restart barely
a decade later, the incessant return of reactionaries after intense peace-building and
constitution-making, from Papua New Guinea through South Asia to Africa from
South to Kenya. And now, the disturbing prospect of reactionary illiberalism in a
multipolar world. Ha! And in all these, to have kept a consistent line of thought, a
consistent critical approach, evident from his works from the 1960s to date. That is
nothing short of inspirational. Heroic. In a very ‘Ghaian’ sense.

My professor of peace-building at UPeace, Amr Abdalla, speaks of the numb
emptiness of exile. Having left home, how one struggles with belonging in your new
abode, and every return home only serves to remind one that life moved on in your
absence. And it doesn’t help that intellectual work is by nature quite ‘alone’ even
if not lonely. It speaks volumes of Ghai’s giving heart that he somehow lived and
knew and loved so many places. A long living restless evergreen industrious hero is
a rarity even in fictional literature.
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And the best part of it all. Many have said it but it bears repeating. No matter
your station, when you talk to him, he truly listens to you. He hears and ponders
what you say. I suspect this comes from a fine balance of self-doubt born of exilic
yearning and a history of exceptional achievement.

Libri amicorum, mélanges, festschriften, let’s be plain, have recently developed a
less than honorific reputation in certain Western scholarly circles. And why not?
They are, by definition, one-party praise song books." A bunch of friends, who
already like the honouree, come together to quite literally preach to the choir.

In 1985, Lotd Denning admitted “festschrift is not a word known to me’.? ... Like the Ph.D.
and the Christmas tree, as Tony Weir has pointed out, the festschrift is a German import.”

Many an invitation to contribute to a festschrift come at inconvenient timing —
good scholars never have convenient time to starta new project, usually uncoordinated
with the list of pressing research priorities, and presenting significant, maybe undue,
social pressure to honour a friend, a longtime colleague, a deeply admired professor
and mentor. It is not unusual for one to dust off the half complete, on-the-side
piece of writing that had never quite passed the muster, for submission to a /zber
project. As a result, it is not uncommon for such works to be, what Mohammed
Bedjaoui calls ‘a juxtaposition of unrelated essays along the lines of “studies in
honout” of a respected authority’,* sometimes of less than exceptional scholarship.

Joseph Weiler is equally dismissive, harshly describing such works as poorly
edited —if atall, expensive, largely not consulted by researchers and therefore hardly
cited in other works, ‘replete with recycled material’, constructions of vanity.” The
above is not entirely untrue.

! Michael Taggart in providing a taxonomy, also desctibes ‘hidden’ and ‘anti-festschriften’, the latter being
‘attacks on the work and philosophy of the “great man’”, noting that philosophers and philosopher-kings are
particularly susceptible to the latter, and names HILA Hart as such a one. Michael Taggart (ed.), An index to common
law festschriften: From the beginning of the genre up to 2005, Hart Publishing, 20006, xix.

2 ‘Judges and the judicial powet” in R Dhavan, R Sudarshan and S Kurshid (eds), Judges and the judicial power:
Essays in honour of Justice VV.R. Krishna Iyer, Sweet & Maxwell, London, 1985, 3, cited in Michael Taggart (ed.), An
index: to common law festschriften: From the beginning of the genre up to 2005, Hart Publishing, 20006, xi.

> Tony Weit, Book review” Cambridge Law Journal [1984] 176, cited in Taggart, An index to common law
Sfestschriften, xi.

* Mohammed Bedjaoui, ‘Preface’ in Mohammed Bedjaoui (ed) International law: Achievements and prospects,
Martinus Nijhoff/UNESCO, 1992, Iv.

® Joseph Weiler, ‘Editotial - “That which is hateful to you, do not do to your fellow! That is the whole Torah;
The rest is interpretation’ (from the Elder Hillel in Babylonian Talmud, Shabbat 31a)’ 31 Ewuropean Journal of
International Law, 1, 9-10.
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With this said, Ghai has a genuine distaste for praise-singing, He suspiciously
— I think instinctively — views such as attempts at softening him up, of buttering
his loaf, ready for the devouring. And for a scholar, none could have come more
suspiciously than an offer to collect a book of friends in his honour.

Is this a mass choir at a stadium on a hot national day singing erstwhile dictator
praise songs?

I tend to think of this, rather, as a book of friends engaged in deservedly
celebration writing.® The value of honouring #be figure that is Ghai, and of advancing
the proposition that a carefully put together book of friends in our epistemic
community where scholarly excellence is treated with disdain by officialdom —
including university officialdom — was deemed to tip the scales. I pray that editorial
judgement was accurate to some degree.

I have elsewhere in this volume suggested a variant, probably Africanist, view
of the place of festschriften in our epistemic community. But yes, I think it is also
fair to not take for granted the critique of the abuse the institution can be subjected.
But is also noteworthy that not all scholarly production must cut new ground. In
fact, it is mecessary, that intellectual production stop to contemplate the history that
provides contingency for the present and certainly the future. I think festschriften
are precisely placed to perform such task.

What Weiler calls cemeteries, and Taggart graveyards, though for different
reasons, 1 find to be fascinating Spanish sunken treasure troves, which while
products of genocidal colonial greed, allow us when found, a glimpse into otherwise
erased pre-Columbian life. Every so often, in every festschrift, one finds useful
insights, hidden away in occasional dissonance of a mass choir singing praises to
the proverbial strongman. And in a world where the researcher, like the great white
shark, is constantly swimming forward, never ‘allowed’ to look back and contemplate
the shoulders on which we stand, I pray that books of friends are not completely
lost to disdain, the vanity of its participants notwithstanding.

It may be that the decline in respect for festschriften may also be linked to the
decline of the print book form. With near total digitisation of scholarly research and
publication, articles in journals are more usually consulted, I would wager, followed
by the book length monograph. This leaves edited collections under particular
strain, especially as, in content, each chapter is in reality a law journal article, but

¢ Liber amicorum — book of friends; festschrift — celebration writing.
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encased in a dated form. It may be that festschriften that are presented as special
issues of reputable journals will be more available and hence consulted.

Having Germanic roots, the civil law world of continental Europe has a longer
tradition of festschriften, and by extension, international law, which is very much
dominated by continental Europe. In an aptly titled introduction, ‘Turning the
graveyard of legal scholarship into a garden: Indexing common law festschriften’,
Michael Taggart offers a quick overview of the development of this institution
and an excellent comprehensive bibliography. Taggart’s treatment reflects a more
positive view of the place of festschriften. As the tradition is only taking root here
in our epistemic community, the suggestion of Africanist roots will be critical in
promoting a distinguished tradition, rather than one approached with disdain, again,
editorial vanity and missteps notwithstanding,

‘In a universe in which heroes and heroines are in short supply, the festschrift ... will contin-
ue to serve as a reward for the best and an inspiration for the brightest.”

Weiler’s critique must nonetheless stand as prophetic critique. I pray the
institution of the book of friends does not become as bastardised here as it has in
Europe.

And so it is not with lack of admiration that we are privileged to present this
volume in honour of Yash Pal Ghai. The contributions to this volume span but a
small but hopefully representative spectrum of Ghai’s influence on the intellectual
and political life of our societies. His earliest — many say brightest — students, his
colleagues from Dar through Warwick to Hong Kong, his colleagues in peace-
building and constitution-making in Aftrica and Asia/Pacific, and a couple of young
star-struck admirers.

The volume is divided in three broad parts. Part One presents chapter
contributions that speak to Ghai, his life and his theory. The following two parts,
Two and Three cover Ghai and his work or his influence in Africa and Asia/Pacific
respectively. One special contribution is the cover artwork by Peter Larmour, who,
when invited to contribute to this festschrift, happily informed us of his retirement
art work. Larmour prepared the portrait of Ghai precisely as his contribution to this

book of friends.

" Irving L Horowitz, “The place of the festschrift” (1990) 21 Scholarly Publishing 77, 83, cited in Michael
Taggart (ed.), An index to common law festschriften: From the beginning of the genre up o 2005, Hart Publishing, 20006, xxv.
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The preparation of this volume has been a very happy but unfortunately long
delayed labour of love. Our unreserved thanks first go to the chapter contributors,
some of whom have been immeasurably patient with the 6-year delay since we
proposed the project. I would also like to especially thank Professor Luis Franceschi,
who, then Dean of law at Strathmore, wholeheartedly supported this book project,
from inception.

Thanks too, to John Githongo, who heartily granted us permission to
republish Seema Shah’s biographic reflections which open our festschrift, having
first published it in The Elephant.

Christine Nkonge of Katiba Institute was such a timely and generous supporter
of this book project. Her support got us through the last hurdles and we are most
thankful.

Certain special appreciation goes to Jill, midwife of this book of friends and
loving wife of our honoree. She, with a joyful laughing voice — even when writ-
ten on email — has advised, and facilitated communication and conversation, asked
piercing editorial questions, clarified recollections, brought the contributors togeth-
et, always being available, responding to both my 4am and 11pm emails — yes I can
only pray for half such industry in my retirement. This book is truly the fruit of her
intelligent design.

I also wish to sincerely thank my brother, my former Editor-in-chief and my
co-editor of this volume, Professor ] Osogo Ambani. When I first proposed the
idea of this book to him — it was late in the evening in the little corner of the small
red-walled office he shared with Dr Francis Kariuki and which became my unofficial
office as well — he only paused for a few seconds in consideration, and ever since
has been the jet engine behind this project. His second editorial eye always saw the
errors I missed and suggested substance I was ignorant of. His political support and
diplomatic mien carried us through every aspect of the project. And his personal
support — that held me up during the upheavals that have paralleled this book

project — has done more than language was designed to articulate.

And finally to Yash Pal Ghai himself. I pray that this volume becomes a worthy
abstraction of the pedestalled bronze horse-laden figure urging us to some war or
other campaign on the proverbial heroes promenade of the many countries whose
destiny you have touched.

Thank you for being you. As our Kenyan young people say, cheza kama wewe.

Humphrey Sipalla

Nairobz, June 2021
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in Legal Systems: Mixed and Mixing (London: Kluwer, 1996) pp. 129-146
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“Decentralisation: 1976-1995” in A] Regan (ed) Twenty Years of the Papua New
Guinea Constitution (Sydney: Law Book Co., 2001) pp. 161-80 (with AJ Regan)

“Establishing a Liberal Political Order Through a Constitution: The Papua
New Guinea Experience” in AJ] Regan (ed) Twenty Years of the Papua New Guinea
Constitution pp. 35-57

“The Head of State” in AJ] Regan (ed) Twenty Years of the Papua New Guinea
Constitution pp. 77-97 (with ] Cottrell)

“Litigating the Basic Law: Principles, Interpretation and Procedures” in Chan,
Fu and Ghai (eds) Conflict over Interpretation: The Constitutional Debate (Hong Kong:
HKU Press, 2001) pp. 3-52

“The NPC Interpretation and its Consequences” in Chan, Fu and Ghai (eds)
Conflict over Interpretation: The Constitutional Debate (Hong Kong: HKU Press,
2001) pp. 199-218

“Rights, Duties and Responsibilities” in Cauguelin, C, Lim, P and Mayer-Koning,
B (eds) Asian Values: Encounters with Diversity (Richmond, Surrey: Curzon Press)
pp. 20-42

“The Structure of Human Rights in Federations” in K. Hossain et al (eds),
Human Rights Commissions and Ombudsman Offices (The Hague: Kluwer Law
International, 2001) pp. 41-53

“Between Two Systems of Law: The Judiciary in Hong Kong” in Russell,
Peter and D O’Brien (eds), Judicial Independence in the Age of Democracy: Critical
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Perspectives from Around the World (Charlottesville: University of Virginia Press,
2001) pp. 207-32 (with Jill Cottrell)

“Constitutional Asymmetries: Communal Representation, Federalism, and
Cultural Autonomy” in Andrew Reynolds (ed.), The Architecture of Democracy
(Oxford: OUP, 2002) pp. 141-70

“Global Prospects of Autonomies” in Harry Jansson and Johannes Salminen
(eds), The Second Aland Islands Question: Autonomy or Independence? Mariehamn:
Julius Sundblom Memorial Foundation, 2002)

“Globalization, Multiculturalism and Law” in B Sousa (ed.) Globalisation and
Social Emancipation (Spanish edition published November 2002, English edition
2004)

“Constitution Making in a New Iraq” in Ghai, Lattimer and Said (eds), Building
Democracy in Irag (Minority Rights Group International Report) (London:
Minority Rights Group, 2003) pp. 27-38

“Territorial Options” in RM] Darby (ed.) Contemporary Peace-making: Conflict,
Viiolence and Peace Processes (London: Palgrave, 2003) pp. 184-93

“Introduction” (6 pp.) and “The Role of Courts in the Protection of Economic
Social and Cultural Rights” (30 pp.) (with Jill Cottrell) in Ghai and Cottrell (eds)
The Role of the Courts in Implementing Economic Social and Cultural Rights (London:
Interights, 2003)

“‘Comparative Perspectives on the Prevention and Management of Conflict in
Federal States” in Proceedings of the National Conference on Managing Conflict within a
Federal System (Federal Democratic Republic of Ethiopia (House of Federation:
Addis Ababa, 2000) pp. 21-43

“Between Coups: Constitution Making in Fiji” in Laurel E. Miller (ed.), (with
Louis Aucoin), Framing The State in Times of Transition: Case Studies in Constitution
Making (Washington, DC: US Institute of Peace, 2010) (with Jill Cottrell)

“Redesigning the State for ‘Right Development™ in Bard A. Andreassen &
Stephen P. Marks, (eds), Development as a Human Right: 1 egal, Political, and Economic
Dimensions (A Nobel Book) (Cambridge, Mass: Harvard University Press, 2006)

“Constitutional Engineering and Impact: The Case of Fiji” in Said Amir
Arjomand, (ed.), Constitutionalism and Political Reconstruction (Leiden: Brill, 2007)
pp- 159-192 (with Jill Cottrell)
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“A Tale of Three Constitutions: Ethnicity and Politics in Fiji”” in Sujit Choudhury
(ed.), Ethnicity and Constitutional Ordering (Oxford: Oxford University Press, 2008)
(with Jill Cottrell) (same as item D58 below)

“Understanding Human Rights in Asia” in Catherine Krause and Martin
Scheinin, (eds), International Protection of Human Rights: A Textbook Turku:
Institute for Human Rights, Abo Academy University, 2008) pp. 547-576

Introductory chapter and chapters on fundamental principles and on federalism
in Ghai and Cottrell Creating a New Constitution: A Guide for Nepal Citigens
(International IDEA, 2008) (translated into Nepali also)

“Understanding Human Rights in Asia” in Catarina Krause and Martin Scheinin
(eds), International Protection of Human Rights: A Texthook (Turku: Abo Akademi
University, 2009) pp. 547-576

“Independence of and Access to the Courts and a New Constitutional Vision
for Kenya” in Ayesha Kadwani Dias and Gita Honwana Welch (eds), Justice for
the Poor (Delhi: Oxford University Press, 2009) (with Jill Cottrell)

“The Rule of Law and Access to Justice” and “Conclusions and Reflections”
(with Jill Cottrell) in Ghai and Cottrell, (eds), Marginalized Conmunities and Access
to Justice, Routledge (2009) (a publication of the American Bar Association)

“Access to Land and Justice: Anatomy of a State without the Rule of Law” (on
Cambodia) in Ghai and Cottrell, (eds), Marginalized Communities above

“Constitutionalism and the Challenge of Ethnic Diversity” in James ] Heckman,
Robert L. Nelson, Lee Cabatingan (eds), Global Perspectives on the Rule of Law
(London: Routledge-Cavendish, 2009) pp. 279-302

“The Intersection of Chinese Law and the Common Law in the Special
Administrative Region of Hong Kong: Question of Technique or Politics?”
in Jorge Oliveira, Paulo Cardinal (eds), One Country, Two Systems, Three 1egal
Orders - Perspectives of Evolution: Essays on Macan’s Autonomy after the Resumption of
Sovereignty by China (Berlin; London: Springer, 2009) pp. 13-50

“Creating a New Constitutional Order: Kenya’s Predicament” in Elizabeth
Gachenga, Luis Franceschi, Migai Akech, David Lutz (eds), Governance, Institutions
and the Human Condition (Nairobi: LawAfrica and Strathmore University Press,
2009) pp. 13-30
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“The Chimera of Constitutionalism: State, Economy and Society in Africa” in
Swati Deva, (ed.), Law and (in)Equality: Contemporary Perspectives (Lucknow, India:
Hastern Book Co., 2010) pp. 313-331 (based on my lecture on this topic to the
Norwegian Academy)

“Participation as Self-Governance” in Marc Weller and Katherine Nobbs, (eds),
Political Participation of Minorities (Oxford: OUP, 2010) pp. 613-633

“Aland’s Autonomy in Comparative Perspective” in Akermark, Sia Spiliopoulou
(ed.), The Aland Example and its Components: Relevance for International Conflict
Resolution (Mariehamn: Aland fredsinstitut / Aland Tslands Peace Institute,
2011)

“State, Ethnicity and Economy in Africa” in Hiroyuki Hino et. al (eds), Ethnic
Diversity and Economic Instability in Africa: Interdisciplinary Perspectives (Cambridge
University Press, Cambridge, 2012) pp. 129-169

“Ethnicity and Human Rights: Conflict or Accommodation” in Harvey and
Schwartz (eds), Human Rights in Divided Societies (London: Hart Publishers,
2012) pp. 51-84

“Legal Profession: Themes and Issues” (32 pages); and “The Attorneys-
General: Upholders or Destroyers of Constitutionalism” pp. 139-166 in The
Legal Profession and the New Constitutional Order in Kenya (edited with Jill Cottrell
Ghai) (Nairobi: Strathmore University Press, 2014)

“Themes and arguments” in Young and Ghai (eds) Hong Kongs Court of Final
Appeal: The Development of the Law in China’s Hong Kong (Cambridge University
Press, 2014) pp. 1-30

“Autonomy and the Court of Final Appeal: The Constitutional Framework”
in Young and Ghai Hong Kong’s Court of Final Appeal: The Development of the
Law in China’s Hong Kong pp. 33-68

“Genesis of Hong Kong’s Court of Final Appeal” (with Simon Young and
Antonio da Roza) in Young and Ghai (eds) Hong Kongs Court of Final Appeal:
The Development of the Law in China’s Hong Kong pp. 11-144

“Role of the Chief Justice” (with Simon Young and Antonio da Roza) in
Young and Ghai (eds) Hong Kong’s Court of Final Appeal: The Development of the
Law in China’s Hong Kong pp. 225-252
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“Concurring and Dissenting Judgments” (with Jill Cottrell Ghai) in Young
and Ghai (eds), Hong Kong’s Conrt of Final Appeal: The Development of the Law in
China’s Hong Kong pp. 283-324

National Values and Principles of the Constitution (with Jill Cottrell Ghai) (eds),
(Katiba Institute: 2015). I have six short chapters in it, a) National Values
and Principles: Roots of Constitutionalism; b) National Identity and Respect
for Diversity: Foundations of the State; c¢) Separation of Powers, Checks
and Balances, and the Rule of Law; d) Human Dignity: Underlying basis
of human rights; e) Judicial Interpretations of the Right to Dignity; and f)
Democracy: The Prime Constitutional Value

“Introduction: Nature and Origins of Autonomy” in Ghai and Woodman
(eds), Practising Self-Government: Comparative Study of _Autonomons Regions
(Cambridge UP, 2013) pp. 1-31

“Zanzibar in Tanzania: From Sovereignty to Autonomy?” in Ghai and
Woodman (eds), Practising Self-Government: Comparative Study of Autonomons
Regons pp. 251-280

“Hong Kong’s Autonomy: Dialectics of Powers and Institutions” in Ghai
and Woodman (eds), Practising Self-Government: Comparative Study of Autonomous
Regions pp. 315-348

“Comparative perspectives on institutional frameworks for autonomy”
in Ghai and Woodman (eds), Practising Self-Government: Comparative Study of
Autonomons Regions (with Sophia Woodman) pp. 449-486

Understanding Devolution (with Conrad Bosire and Jill Cottrell Ghai (eds)),
(Katiba Institute, 2015). I have seven short chapters. a) Context; b) History,
Objectives and Transition, ¢) Powers and Functions of County Governments,
d) The Senate: The protector of county government autonomy; e)
Intervention in the Affairs of Counties (co-author); f) Intergovernmental
Relations: Implementing, building consensus and settling disputes; and g)
Public Participation and Devolution

“The Old Order is Dying, The New Order Is Not Yet Born: Politics of
Constitution Demolishing and Constitution Building in Nepal’, in Albert HY
Chen (ed.) Constitutionalism in Asia in the Early Twenty-First Century (Cambridge,
Cambridge University Press, 2014)

“Constitutions and Constitutionalism: The Fate of the 2010 Constitution”
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in Godwin Murunga, Duncan Okello, and Anders Sjogren (eds), Kenya: The
Struggle for a New Constitutional Order (Zed Press and Nordiska Afrikainstitutet,
2014)

“South African and Kenya Systems of Devolution: A Comparison”, pp.
1-30; “Devolution in Kenya: Background and Objectives”, pp. 56-80;
and “Devolution: What Can Kenya Learn from South Africa? (with Nico
Steytler), pp. 442-482 in Nico Steytler and Yash Pal Ghai (eds), Kenya-South
African Dialogne on Devolution (Claremont: Juta, 2015)

“Comparative Theory and Kenya’s Devolution” pp. 13-37, in Conrad Bosire
and Wanjiru Gikonyo (eds), Kenya’s Emerging Devolution Jurisprudence under the
New Constitution Nairobi: IDLO, JTT and KI, 2015)

“Civil Society, Participation and the Making of Kenya’s Constitution 20107,
pp. 11-38, in Commission for the Implementation of the Constitution
(ed.), Effective Citizens’ Participation: Broadening Citizens’ Opportunities under the
Constitution of Kenya 2010 (Nairobi: CiC, 2015)

“Constitutions and Constitutionalism in Post-Colonial Africa” in U Baxi, A
Paliwala, and C McCrudden (eds) (festschrift for Professor William Twining)
(Cambridge University Press, 2015 (with Jill Cottrell Ghai)

“Constitutionalism: African Perspectives” in festschrift in honour of the
late Professor Okoth-Ogendo, Patricia Mbote and Collins Odote (eds) The
Gallant Academic: Essays in Honour of HWO Okoth-Ogendo (Nairobi: University
of Nairobi, 2017) pp. 149-170

“Ethnicity, Politics and Constitutions in Fiji” in Doug Munro and Robert
Cribbed (eds), Bearing Witness: Essays in Hononr of Brij 17. Lal (Canberra:
Australian National University Press, 2017), pp. 177-206

“Dilemmas of ‘Genuine Autonomy’ for Tibet” in Jens Woelk and Roberto
Woelk (eds), Regional Autonomy, Cultural Diversity and Differentiated Territorial
Government: The Case of Tibet — Case of Chinese and Comparative Perspective
(London: Routledge, 2017)

The Role of Participation in the Two Kenyan Constitution Building Processes
of 2000-5 and 2010: Lessons Learnt? (with Rose W Macharia) in Tania
Abbiate, Markus Bockenférde and Veronica Federico (eds), Public Participation
in African Constitutionalism (Routledge 2018)
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“The Contribution of the South African Constitution to Kenya’s Constitution”
in Rosalind Dixon and Theunis Roux (eds), Constitutional Trinmphs, Constitutional
Disappointments: A Critical Assessment of the 1996 South African Constitution’s Local
and International Influence (Cambridge University Press, 2018) pp. 254-293 (with
Jill Cottrell Ghai)

“Constitutional Transitions and Territorial Cleavages: The Kenya Case” (with
Jill Cottrell Ghai) in George Anderson and Sujit Choudhry (eds), Territory and
Power in Constitutional Transitions (Oxford: Oxford University Press, 2018)

“Civil Society, Participation and the Making of Kenya’s Constitution” in
David Landau and Hanna Lerner (eds), Comparative Constitution Making
(Edward Elgar, 2019) pp. 212-233

“Security, Economy, Politics: The Chinese Agenda” in Cora Chan and Fiona
de Londras, (eds), China’s National Security: Endangering Hong Kongs Rule of Law?
(Hart Publishing, 2020) pp. 307-332 (with Jill Cottrell Ghai)
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“The Kenya Council of State and Rhodesia Race Relations Board: A Device
to Protect Minorities” 19 International and Comparative Law Qunarterly (1963), pp.
403-433

“Constitutional Proposals for a One Party State in Tanzania” (with JPWB
McAuslan) East African Law Journal, Vol 1 (1965) pp. 124-147

“Constitutional Innovation and Political Stability in Tanzania” (with
McAuslan) Journal of Modern African Studies Vol 4 (1966) pp. 492-515 (has
been translated into Danish and published in Den Nya Norden (Copenhagen
and used in various anthologies)

“Independence and Safeguards in Kenya” (1967) East African Law Journal pp.
177-217

“Legal Aspects of the Treaty for East African Cooperation”, East African
Economic Review (1967) pp. 27-38

“The New Marriage Law in Tanzania”, Africa Quarterly Vol X1 (1971) pp. 101-
109

“Constitutions and the Political Order in East Africa” International and
Comparative Law Quarterly Vol 21, (1972) pp. 403-433
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“Expulsion and Expatriation in International Law: The Right to Leave, to
Stay and to Return”, Proceedings of the American Society of International Law
(1973) pp. 122-127

“East African Industrial Licensing System: A Device for the Regional
Allocation of Industry?” Journal of Conmon Market Studies (1974) pp. 265-295

“Oberoende i sikte?” [“Independence in Sight?”’] [in Swedish] (on Papua New
Guinea) in Rapport (Stockholm), (No 6, 1975)

“Ratt blev orat?” (rattsystemet pa Papuwa New Guinea) |“When Law Becomes
Injustice: The Legal System of Papua New Guinea”] [in Swedish] in Rapport
(No 2, 1970)

“National Goals and Law Reform: A Report on the Goroka Seminar”, 1976
Melanesian Law Journal pp. 259-269 (with | Gawi and A Paliwala)

“Notes Towards a Theory of Law and Ideology: Tanzanian Perspectives”,
African Law Studies (1976) pp. 31-105

“Control and Management of the Economy: Research Perspectives on Public
Enterprise”, Verfassung und Recht in Ubersee (1976) pp. 157-185

“Law and Another Development”, in Development Dialogue 1978 (No.2)
(Uppsala)

“Decentralisation in the Pacific”, in Asia and Pacific Guide (1982) pp. 62-67
“Plant Breeding and Plant Breeders” Rights in the Third World: Perspectives

and Policy Options in the Third World” (with Dias) Report to the International
Development and Research Centre (1983)

“Alternative Systems of Executive Control”, Public Enterprise, Vol 4 (1984) pp.
69-75

“Management Contracts in Africa” Africa Guide (1984) pp. 38-42

“Plants and Seeds: A New Item on the North/South Agenda”, in Asia and
Pacific Guide (1985)

“Land Regimes and Paradigms of Development: Reflections on Melanesian
Constitutions”, International Journal of the Sociology of Law 1985, 13, pp. 393-405
(same as IV C 19)

“The Rule of Law, Legitimacy and Governance”, International Journal of the

Sociology of Law 1986, 14, pp. 179-208
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“The Politics of the Constitution: Another Look at the Ningkan Litigation”,
in Singapore Law Review (1986)

“The Head of State in the Westminster Constitutions of the South Pacific:
The Case of Western Samoa” in Public Iaw (1980)

“Law, Development and African Scholarship™ 1987 Modern Law Review pp.
750-776

“Coups and Constitutional Doctrines: The Role of Courts” The Political
Quarterly 58, 3 (1987) pp. 308-311

“Nature and Purposes of Legal Research” Nazrobi Law Monthly (1989) No. 18,
pp. 29-31

“A Coup by Another Name? The Politics of Legality” 1990 The Contemporary
Pacific 2:1 pp. 11-35

“The Management of Public Enterprise through Holding Corporations”
1990 Public Enterprise 10:1 pp. 18-26

“Constitutional Reviews in Papua New Guinea and Solomon Islands” 1990

The Contemporary Pacific 2:2 pp. 313-333

“Official Information: Government Secrets or Public Assets?” 1991 Hong
Kong Law Journal 21:1, pp. 78-86

“The Role of Law in the Transition of Societies” 1991 Journal of African Iaw
35:1 and 2, pp. 8-20

“The Theory of the State in the Third World and the Problem of
Constitutionalism” 1991 Connecticut Journal of International Law 6:2, pp. 411-
423

“The Past and the Future of Hong Kong’s Constitution” 1991 The China
Quarterly pp. 794-813

“Asian Perspectives on Human Rights” 23:3 Hong Kong Law Journal (1993) pp.
340-357

“Hong Kong and Macao in Transition (1) Debating Democracy” 2:3
Democratization (1995) pp. 270-290

“Hong Kong and Macao in Transition (II): Exploring the New Political
Otder” 2:3 Democratization (1993) pp. 291-312
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“Ethnicity and Governance in Asia” 7:1 The Thatched Patio (1994) pp. 1-16

“The Hong Kong Bill of Rights Ordinance and the Basic Law:
Complementarities and Conflicts” 1 Journal of Chinese and Comparative Studies
(1995) pp. 30-71

“Human Rights and Governance: The Asia Debate” 1995 Australian Yearbook
of International Law pp. 1-34 (essentially the same as B16)

“Back to Basics: The Provisional Legislature and the Basic Law” 1995 Hong
Kong Law Journal pp. 2-11

“Democratisation, governance and conditionalities” 33 Development Bulletin

(March 1995) pp. 12-14

“Securing a Liberal Democratic Order Through a Constitution: The Case of
Papua New Guinea” 28 Development and Change (1997) pp. 303-330

“Sentinels of Liberty or Sheep in Woolf’s Clothing? Judicial Politics and the
Hong Kong Bill of Rights” 60 (1997) Modern Iaw Review pp. 459-480

“Autonomy with Chinese Characteristics: The Case of Hong Kong” Vol. 10:1
Pacifica Review (1998) pp. 7-22

“Human Rights and Asian Values” 9:3 Public Law Review (1998) pp. 168-182

“A Play in Two Acts: Reflections on the Theatre of the Law” 29 Hong Kong
Law Journal (1999) pp. 5-7

“The Legal Profession and the Transfer of Sovereignty: Hong Kong “(with
Jill Cottrell) in McQueen, R and Wesley Pue, W, Misplaced Traditions: British
Lawyers, Colonial Peoples (Annandale, NSW: Federation Press, 1999) (special
issue of Australian Journal of Law and Society Vol 16 No. 1) pp. 123-150

“Citizenship and Politics in the HKSAR: The Constitutional Framework”
(2001) 5(2) Citizenship Studies pp. 143-64

“The Nature of the Constitutional Transition in Hong Kong” (2000) 182
Journal of Law and Politics pp. 17-30

“The Basic Law of the Special Administrative Region of Macau: Some
Reflections” (2000) 49(1) International and Comparative Law Quarterly pp. 183-98

“Universalism and Relativism: Human Rights as a Framework for Negotiating

Inter-Ethnic Claims” (2000) 21(4) Cardozo Law Review pp. 1095-1140#
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“Resolution of Disputes between the Central and Regional Governments:
Models in Autonomous Regions” (2001) 5(1) Journal of Chinese and Comparative
Law pp. 1-20

“A Journeyaround Constitutions: Reflections on Contemporary Constitutions”
2004 South African Law Journal 804 (published version of named lecture, see
above)

“Unitary State, Devolution, Autonomy, Secession: State Building and Nation
Building in Bougainville, Papua New Guinea” in The Round Table 95(380),
September 2006 (with Anthony Regan)

“Constitution Making and Democratisation in Kenya (2000-2005)” 14 (1)
Democratisation pp. 1-25 (2007) (with Jill Cottrell)

“Constitutionalising Affirmative Action in Fiji” in Special Issue (on Equality)
of International Journal of Human Rights Vol. 11 pp. 227-257 (2007) (with Jill
Cottrell)

“A Tale of Three Constitutions: Ethnicity and Politics in Fiji” 5 International
Journal of Constitutional Law pp. 639-669 (2007) (with Jill Cottrell) [see above
under book chapters]

“Devolution: Restructuring the Kenya State” in Journal of Eastern African
Studies (2008) pp. 11-26

“Is there Scope for Genuine Autonomy for Tibetan Areas in the PRC
System of Nationalities Regional Autonomy?” (with Sophie Woodman) 17
International Journal of Minority and Group Rights pp. 137-186 (2010)

“Unused Powers: Contestation over Autonomy Legislation in the PRC” (with

Sophia Woodman) Pacific Affairs No. 82, No. 1, Spring 2009

Bruce ] Berman, Jill Cottrell, and Yash Ghai, “Patrons, Clients, and
Constitutions: Ethnic Politics and Political Reform in Kenya” in Canadian
Journal of African Studies Jan 2009

“Dilemmas for the Judiciary” in The Nairobi Law Monthly Vol 6: 12 (December
2015) pp. 46-51

#Extracts from items marked # are included in a reader and commentary
by Professor William Twining: Human Rights, Southern 1 oices: Francis Deng,
Abdullahi An-Na'im, Yash Ghai and Upendra Baxi (Cambridge, UK: Cambridge
University Press, 2009).
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E  Forewords

1. To Christine Loh (ed.), Building Democracy: Creating Good Government for Hong Kong
(Hong Kong: Civic Exchange, 2003) pp. viii-xxii

2. To Tanzania: The 1egal Foundations of the Union by Issa G Shiviji (Dar es Salaam
University Press, 2009)

3. To Willy Mutunga, Constitution-Making from the Middle: Civil Society and Transition
Politics in Kenya, 1992-1997 (Mwengo 1999) and 2™ edition Strathmore University
Press 2020

4. To Teo Soh Lung, Beyond the Blue Gate: Recollections of a Political Prisoner Strategic
Information and Research Development Centre, Petaling Jaya, 2010)

5. To Simon N. M. Young and Richard Cullen, E/ecting Hong Kongs Chief Executive
(A Study Commissioned by Civic Exchange). (Hong Kong: Hong Kong
University Press, 2010)

6. To Greg Constantine, Kenya’s Nubians: Then and Now (2011)

7. To Creating an Effective Coalition to Achieve Sdg 8.7: International Advisory Commission
Report to Commonwealth Heads of Government (Commonwealth Human Rights
Initiative, 2018)

8. To Oagile Bethuel Key Dingake, Towards a Peoples Constitution for Botswana
(Notion Press, 2020)

9. To Krishna Hachhetu, Nation-Building and Federalism in Nepal: Contention on
Framework (Understood to be in press)

10. Afterword to JE Sibi-Okumu, Co/lected Plays 2004-2014 (Hapazi Press, 2021)

Other Academic and Related Activities
A Editorships etc of journals and other publishing activities

Editor of the East African Law Journal, 1965-1967

Founder and editor of the Eastern African Law Review, 1967-1970

Founder and editor of series, Studies of Law in Social Change and Development
(under which six socio-legal books were published)

Member of editorial/advisory boatrds of following journals:

1) Democratisation
i) Development and Change
iii) Asian Journal of Human Rights
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) Fijian Studies (new journal, member since 2002)

V) Netherlands Journal of Human Rights (no longer member)
Vi) Buffalo Jonrnal of Human Rights

vii) Third World 1egal Studies

vizi) Law, Social Justice and Global Development

B Directing, participating in or evaluating research projects

As Director of Research, International Legal Centre, New York, Secretary of

two international committees of jurists and social scientists, on Legal Education
and Law and Development, 1972-1973

Director of multi-country Research Project on Public Enterprises in Africa
based at the Scandinavian Institute of African Studies, Uppsala, and financed
by SAREC, 1976-1980

Part of School of Law, University of Warwick, consultancy group for the
United Kingdom Ministry of Energy on the legal aspects of combined heat
and power generation (1987) (my role was to advise on how the necessary
public controls on corporations in the energy sector could be exercised through
statutory schemes or corporate structures)

Consultant to the Ford Foundation on Ethnicity and Governance, 1992

Consultant to the Sasakawa Peace Foundation on a project on Identity and
Culture, 1993

Evaluator for SAREC (Swedish Agency for Research Cooperation with
Developing Countries) of the International Centre for Public Enterprises,
Ljubljana (1985)

Consultant to the Swedish Government on its policy towards Asia (with special

reference to human rights) 1999

Consultant to the Tibet Government in Exile on its negotiations with China
2001-3

Member of the Universities Grants Council Research Assessment Panel (Hong
Kong January 1994)

Member of the Humanities Panel of the Hong Kong Research Grants
Committee (April 1995-6)

Co-Investigator — Canadian project on Ethnicity and Democratic Governance
(funded by the Canadian Social Sciences Research Council (2006--) directed by
Professor Bruce Berman
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Co-investigator with Simon Young on project on Ten Years of the Court of
Final Appeal of Hong Kong (CRCG grant)

Research Awards

Ford Foundation, Rockefeller Foundation, Nuffield Foundation, Tercentenary
Fund of the Swedish Central Bank, SAREC, The Swedish Social Science
Research Council, the British Social Science Research Council, The British
Academy, The Hong Kong Research Grants Council, The British Council, etc

Distinguished Researcher Award University of Hong Kong 2001

C  Membership of Advisory Bodies of Research Institutes, professional bodjies etc

Member of Kenya, Uganda and Tanzania Councils of Legal Education, 1966-
1970

Trustee, International Centre for Law in Development, New York 1973-1986
Trustee, Foundation for the Pacific Peoples, UK, 1982-1991

President 1991-4. Commonwealth Legal Education Association and member
of Advisory Panel, 1983-94

Member of Advisory Council, Interights, London, 1987-2000

Member, Advisory Commission, Commonwealth Human Rights Initiative

1990-1995, 2007-2019

Member, Advisory Board, International Alert, 1993-4

Member, Law Reform Commission of Hong Kong, 1993-99
Member, Advisory Board, Asian Human Rights Commission, 1996-

One of founders of Citizens Constitutional Forum, Fiji (a leading NGO in Fiji)
mid-1990s

Member, Programme Advisory Board, International Council on Human Rights
Policy, 1996-99 (on Executive Board October 1998-99)

Member, Board, Minority Rights Group, 1999-2001
Member, Board of Institute of Transitional Justice, New York, 2002-2005
Global Centre for Pluralism (Ottawa) (member of Board of Directors for one

term 2010-2013)
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D  Consultancies and memberships of bodies concerned with constitutional
development and review

Consultant to the Constitution Commission (Kawawa Commission on the
One-Party State, Tanzania) 1965

Consultant to the Government of Papua New Guinea:
On the Constitution for Independence (1972-5)

1978 (July-September) reviewed the process of decentralisation and the
establishment of provincial government

Advisor to Seychelles Peoples United Party at the Seychelles Constitutional
Conference, London, April 1974

Constitutional advisor to the Government of Solomon Islands 1977-78 on
the constitutional arrangements for independence; chief negotiator at the
independence conference, London, 1977. Drafted most of the Constitution

Constitutional advisor to the Government of Solomon Islands Select
Committee on Provincial Government, 1978-79

Advisor to Government of and political parties in the New Hebrides (Vanuatu)
on constitutional developments and the preparation of the independence
constitution. Negotiated on their behalf with France and Britain on the grant
of independence and the Constitution, 1977-1980

Constitutional Advisor to W. Samoa (1982) (various constitutional questions on
the electoral system)

Consultant to the Tamil United Liberation Front (1982) (on constitutional
aspects of devolution)

Member, Constitutional Commission to Inquire into Certain Provisions of the
Kiribati Constitution (relating to the protection of the Banabans) and principal
author of its report (1985)

Constitutional Advisor to the Coalition Party; Fiji, 1987 (August-Sept.), October
1988-June 1997

Consultant to the Government of Zambia on constitutional review and reform,
October 1993

Consultant to the Papua New Guinea Constitution Commission 1995-6
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Consultant on the democratic process in Cambodia (May-June 1996 as part of
Danida-Cowiconsult team)

Consultant to the Government of Solomon Islands on legislation for provincial
government 1997

UNDP Advisor to the Cook Islands Constitution Review Commission,
October-November 1998

Chairperson of the Kenya Constitution Review Commission (November
2000-4) and chair of the National Constitutional Conference (equivalent to the
Constituent Assembly)

Note: in my private capacity I drafted a new suggested version of a constitution —

based on the work of the National Constitutional Conference — in 2006
Asia Foundation Senior Advisor on Constitution for East Timor 2000

Advisor to Constitutional Commission for Afghanistan, 2002-3 and
constitutional advisor to Ibrahim Brahimi, head of the UN Mission to
Afghanistan

Advisor (UNDP) to Law Society of Maldives on review of Constitution 2004

UN/USIP Adpvisor to Constitution Making Committee of Iraq parliament,
June 2005

UN/NDI Expert on Constitution Making Process Iraq July-August 2005

Visited Nepal under auspices of International Idea on various occasions 2004-
6, and for 10 days in April-May 2009

Consultant to UNDP in connection with constitution making process in Nepal:
advising political parties, civil society, government, organising and participating
in many conferences; writing advisory memos, preparing conference reports
etc. (2006-8)

Consultant, American Bar Association on World Justice Forum (2007-8)

Senior Advisor, UNDP Somalia Office (Nairobi) on constitution making in
Somalia 2009-2012

PeaceNexus (Geneva) consultant to Ghana Constitution Commission
November 2010

Advisor to the Committee on the amendments to the South Sudan Constitution
following secession (2010)
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Consultant to the South Sudan Constitution Commission 2011
Consultant on constitution making in Tunisia IDEA) 2011
Consultant on constitution making in Libya (UNDP) 2012

Key note speaker on constitution making at the first national conference in
Cairo (UNDP, Govt of Egypt and Social Contract Centre, Cairo) 2012

Chair, Fiji Constitution Commission (2012)
Advisor to the Constitution Commission of Tanzania, 2013

Advisor to the Transitional Commission in the negotiations between the
Philippines Government and the Mindanao Islamic Liberation Front 2013-
2014

Advisor to Government of Zimbabwe (2016) on implementation of
constitutions

E  Peace-keeping and negotiating; or advising

Papua New Guinea/Bougainville

1976 (July, October), chief negotiator for the Bougainville Provisional
Government in the discussions with the Government of Papua New Guinea
to end the secession of Bougainville and to establish the system of provincial
government. Helped subsequently to draft the necessary legislation.

Advisor on the legal form and scope of amnesty in relation to the Bougainville
crisis (May 1995)

Advisor to the Bougainville Liberation Army (1991)

Member of UN Centre of Human Rights mission to Papua New Guinea (May
1995)

Advisor to Governor of Bougainville on peace negotiations with the Papua
New Guinea Government (1999-2002)

New Hebrides/Vanuatu

Mediation between two leading political parties on the independence
constitution (1979-80)

Mediator between the New Hebrides Government and the secessionist
“government” of Santo Island, 1980
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Sri Lanka
Various visits over the years, including June 2006 under auspices of One-Text
project (advisor to the Muslim community), and October 2017

Nepal
Paid two visits to Nepal in 2003 under auspices of IDEA

Member of Amnesty International Mission to Nepal, July 2003 to advise on
introduction of human rights considerations in peace process

Head of the UNDP Unit on Constitution Making (2006-8)

F  Consultancy for UN and other international/regional bodies
UNESCO Consultant on race relations in East Africa, 1970.
East Africa Community Legal consultant on:

i The East Africa System of industrial licensing and mechanisms to allocate
large scale industry among the Partner States (1970)

ii. Harmonisation of fiscal incentives to industry within the Partner States
(Art. 19 of the Treaty) (1970)

iii. Compatibility of the Arusha Association Agreement between EEC-EAC,
with the GATT (1970-71); and

iv. The revision of the Treaty for East African Co-operation, (1970)

UN Consultant on the preparation of a background paper for the Bucharest
Conference on Population (1974)

UNCTAD 1976-1977 legal consultant on the transfer of technology. Helped
to prepare the background materials for the inter-governmental meetings of
experts on the code of the transfer of technology, assisted at the meetings, and
prepared a paper on the revision of the Paris Convention on Patents

FAO
1. Consultant on parastatal institutions in fisheries development (1978-1979);

i.  Consultant on plant genetic resources (1988) (helped to draft a settlement
between supporters of plant breeders’ rights, mostly North countries, and
supporters of farmers’ rights, mostly South countries)
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International Centre for Public Enterprises in Developing Countries, Ljubljana, (1980,
1987, 1988) (Consultant on systems of control and accountability of public
enterprise; the use of the holding corporation in the public sector)

UN Centre on Transnational Corporations on Management Contracts Consultant (1980-
1981)

UNDP Part of Mission to China to advise on the reform of administrative
structures and administrative law (December 1990-January 1991). Subsequently
advisor on and co-ordinator of activities relating to the reform of administrative

law (1991-93)

Commonwealth Secretariat Consultant on various projects over a number of years
from 1975 onwards on constitutional matters, decentralisation, small states,

state-owned companies, and grass-roots organisations

G Advisor to national governments either of developing countries or
countries of “the north” in connection with aid or development policy or

specific projects

Consultant to the Government of Papua New Guinea:

On the role of customary law in the legal system (report being the basis of
proposals of the PNG Law Reform Commission) 1976

1984, member of the Fiscal Review Committee (and a principal author of its
report)

Consultant, International Development and Research Centre (Ottawa) on
1. patents in developing countries

ii.  therelevance of plant breeders’ rights to agriculture in developing countries

(1982)

Consultant to the Ministry of Foreign Affairs, Swedish Government on its Asia
Strategy Policy (January 1998)

Danida Consultant on the re-organisation of the Ministry of Justice in
Mozambique (December 1998-January 1999)

Advisor to the Ministry of Foreign Affairs, Denmark on review of its
development assistance for democracy and human rights (April-October 1999)
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Advisor to Government of Fiji Islands on implementation of Social Justice
Chapter of the Constitution (under contract with ILO) February 2000

Consultant on the democratisation process in Nepal February-April 1994 (as
part of Danida-Cowiconsult team)

Advisor to Foundations

Ford Foundation: on human rights and minorities — 1991

Other legal practice and consultancy, particularly in relation to public law
issues

Legal practice at the Tanzania Bar, 1970-71

Legal advisor to the Cuban Sugar Corporation in litigation in the US Supreme
Court (First National City Bank v Banco Para El Commercio de Cuba, 1982)

Legal advisor to the Uganda Evacuees Association in litigation against the UK
Secretary of State for Foreign and Commonwealth Office (Awin v Secretary of
State) (1984-1985)

Advisor to the Governor-General in litigation involving the election of the
Prime Minister, October 1993 (Solomon Islands)

Advisor to the Prime Minister of Solomon Islands (October 1994) on rules and
conventions regarding the dismissal of the Prime Minister.

Advisor to the Governor, the Central Bank of Solomon Islands on the
constitutional status and rights of the Bank and its Directors

Advisor to the Chinese Government on aspects of the implementation of the
Sino-British Joint Declaration on the transfer of sovereignty of Hong Kong
(1995-06)

Mediating between the Chinese and British Governments on certain aspects

of the transfer of sovereignty over Hong Kong from Britain to China (1996)

I mediated between ANC and the Afrikaner political parties in establishing an
understanding on a democratic and non-racial future of South Africa in Harare
in 1988 at the request of ANC; and was later asked to advise the Advisors to
the Constitutional Assembly
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Facilitator (part of KREDDHA team) in connection with negotiations on
constitutional development between Government of India and Nagas (NCSN-

IM)
Occasional advisor to Tibet Government in exile on autonomy and negotiations
with Government with the People’s Republic of China.

Emissary of the UN Secretary General to Fiji to discuss Fiji’s return to
democratic rule and UN’s participation as a facilitator (Nov-Dec 2008)

I have written several legal opinions (largely on a pro bono basis) for human rights
organisations as well as for private clients (on commercial terms), mainly in the
area of public law, in relation to several jurisdictions. Since the adoption of the
new Kenya constitution (August 2010) I have taken cases to court to protect
the rights of marginalised communities, and at the request of the judiciary, I
have appeared as amicus curiae.

J  Special Representative of Secretary General of UN

2005-2008 Special Representative of Secretary General of UN on Human
Rights in Cambodia

K  Establishing NGOs

I have been responsible for establishing two NGOs: one in Fiji, Citizens
Constitutional Forum (as a way to bring different races together in the common
cause of a democratic and non-racial constitution in 1997 — today it is the most

active and effective NGO in Fiji

I have been responsible for establishing the Katiba Institute in Kenya to
promote the implementation and defence of Kenya’s 2010 Constitution. Since
my return to Kenya in 2008, I have played an active role in civil society. Among
other activities (such as public interest litigation and civic education) I am
responsible for the weekly column on constitutional matters in The Szar, which
has enabled many Kenyans to understand the Constitution and its dynamics.
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The indomitable Yash Pal Ghai
Seema Shah

Long awaited beginnings

n an otherwise ordinary Nairobi day in 2016, Yash Pal Ghai stood in a hallway

of the Supreme Court of Kenya, waiting to have lunch with his former

student and friend, Chief Justice Willy Mutunga. Ghai, carrying his usual
striped cloth bag, its worn strap tied in a knot and its edges frayed, waited patiently,
his unassuming nature belying his reputation as one of the world’s foremost experts
in constitutional law.

Ghai soon noticed activity around the Chief Justice’s office. Mutunga had
gone in, followed by several senior judges, many of whom had been Ghai’s students
in the early days of Kenya’s independence. When he was finally called in, Ghai was
taken aback by the arrangements in the room, which had been set up to swear him
into the Roll of Advocates of Kenya. Mutunga had arranged it as a surprise. But
Ghai knew what all the fuss was for. As Jill Cottrell recalls, ‘he was wearing a suit!!’

Now, at 78 years of age, and after having waited nearly half a century for this
day, the father of the Constitution of Kenya — his small, slender frame concealed
beneath a billowing, black robe and a white barrister’s wig hiding the silver wisps of
his iconic, unruly hair — cut a distinctive figure in the room.

As Chief Justice, it was my singular and great honour to admit Yash in the Roll of Advocates

on 10 June 2016, six days before I retired. I fought tears as I conducted this ceremony. It
seemed like a culmination of brother-comrade-friend-teacher-student-pattiot.

It was a meaningful moment for Ghai as well, but — ever the professor — his
memory of the day is dominated by pride in his student. “To see Willy, my former
student, as Chief Justice, was very meaningful. I had kind of given up on practicing
law at that point, so being sworn in was quite moving,’

It had been a long and circuitous journey, but Ghai was finally home. For
Mutunga and many others, the moment was highly symbolic, a mark of rightful
return, a sign that Ghai — whose lifelong work in the service of people’s rights had
been done while in exile from his home — was finally back where he had always

belonged.
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Growing up in colonial Kenya

It may come as a surprise, given his long and illustrious career, but law was not
Ghai’s first career choice. In fact, when he left Kenya for the University of Oxford
in 1956, the young Ghai had been intent on studying English Literature. ‘I loved
reading novels, he remembers with a smile. ‘My father used to give me fifty shillings
a month, and I would hoard it and hoard it until I could buy a Jane Austen novel.
I thought I might be an English teacher” When he wasn’t absorbed in an Austen
novel — Pride and Prejudice being his favourite — young Ghai could be found with his
best friend, Dushyant Singh, the son of esteemed High Court Judge Chanan Singh.

Born in October 1938, the youngest of six children, Ghai remembers a happy
childhood. His family was close, and he was, in his own words, ‘slightly pampered’
by his older siblings. Ghai’s home in Ruiru was behind his father’s store, Mulkraj
Ghai Shops, a popular stop for the area’s coffee farmers.

We sold everything, from kerosene, to food, to general supplies. The farmers would come

in the morning to place their orders, and by the time they returned in the evening my father

would have prepared and packed each order.

Kenya in the 1940s was heavily segregated, and — aside from one notable
exception — Ghai says he rarely saw a non-white customer. That exception was none
other than Jomo Kenyatta.

At the time, Africans were not allowed to drink, but he used to drink a lot. He would come
to the shop, and my father would take him up to our place, close the curtains and give him
a drink. My mother would give them lunch. My father could have been jailed if anyone had

ever known that.

Kenyatta, who developed a close friendship with Ghai’s father, took a special
interest in the youngest Ghai. He would often ask to see the youngster, bringing him
fruit from his farm. Ghai remembers seeing Kenyatta after he was released from
prison. “‘When I had come home from Oxford, Kenyatta had just been released and
he asked my father why he hadn’t taken me to visit him and my father told him that
the queues of people waiting to see him were so interminably long! So he arranged
for us to see him specially. There is a picture of us all together about a week after
he was released.

The success of his fathet’s shop blessed Ghai with a relatively easy childhood.
He spent the week in Nairobi, where he went to school and was cared for by his
grandmother, and returned to Ruiru on the weekends. His father emphasised the
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importance of education, and Ghai worked hard, excelling in school. In fact, when
Princess Margaret visited Kenya in 1956, Ghai, as the top student in his school, was
chosen to present her with a bouquet of flowers. Unbeknownst to him, it would be
his first claim to fame.

In those days, the British had their own propaganda thing. There were huge, outdoor screens,

and they would show these clips. It would start with news about the country, and then they

would show a cowboy movie.

Mutunga laughingly remembers. ‘I saw Yash in that clip. That was the first time
I saw him.” When asked about the moment, Ghai laughs quietly. I fell in love with
Princess Margaret.” Indeed, Mutunga says, “You know, the way the British did those
documentaries was very, very interesting. A lot of us became monarchists as young
kids after seeing those beautiful women and queens.’

The reality of segregated living meant that young Ghai had virtually no
substantive interaction with the white British population in Kenya, nor the black
Kenyans. What little interaction he did have, though, showed the young Ghai how
very different life was for some Kenyans. ‘We wouldn’t be allowed anywhere near
any British home. We didn’t know any British kids.” In fact, as he now looks out
over his garden in Muthaiga, Ghai describes his initial reluctance to live in the
neighbourhood. ‘I remember dogs barking at me here. They would bark at any non-
white person. I never wanted to be here.

Most of the inter-racial interactions he did have in his youth occurred at school,
especially during athletic competitions. Once a year, he remembers, the leading
schools in Nairobi, each segregated by race, would have athletics competitions.

I took part in athletics. We would always lose, because the Prince of Wales School (for white

students) had coaches and equipment. You were on the field together, but then at intervals

you went back to your own side. We didn’t even get to know their names.

Segregation was just one manifestation, however, of the harsh reality of
inequality all around him. Ghai remembers witnessing insults and beatings on the
streets. ‘As a kid, when I used to see people being beaten up, I couldn’t do much.
The injustice of it left a very deep impression on me, the unfairness of it.” By the
time Ghai was ready for university, he had been personally bruised by the harsh
mark of racism as well.

As he was preparing to apply for university admission, Ghai was advised to
seck assistance from the Ministry of Education. He recounts,
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In the Ministry, I saw a lift and I had never been in one. So I got into the lift. I was about to
go, and suddenly three white men came in and asked me what I was doing. They physically
picked me up and threw me out, and I ended up on the floor. I was so shattered. I thought,
“How can they just throw me like this?”

Taking the stairs instead, Ghai eventually reached the office of Mrs Brotherton,

who, Ghai had been told, could help with the university admissions process.
She asked me where I wanted to go. I said, “Oxford.” She looked at me and smiled and said,
“You? You want to go to Oxford?” She laughed at me and then mentioned two or three oth-
er universities. “You really think you could go to Oxford?” she taunted. I said that I wanted
to try. She asked me if I had received a credit in my ‘O-levels’. And I said, “No.” She smiled
and said, “See? You didn’t even get a credit in your exams.” That’s when I said, “Madam, I
did not get a credit. I got a distinction.” She was so angry with me. She told me she didn’t
think Oxford was good for me.

It was a defining moment for Ghai, who had received the highest O-level
results in Kenya. Instead of embittering him, however, the experience motivated
him to forge ahead. In fact, when he spoke to his teachers at the newly opened
Gandhi Academy, which would eventually become the University of Nairobi, they
wrote to Queens College to recommend him. After passing the entrance exam,
Ghai was accepted at Oxford, intent to pursue literature. Until 1960 — and Yash
joined in 1958 — O level Latin was an entry requirement for Oxford, so he was
compelled to study Latin.

My teachers helped me get tutorials for Latin. They got this chap to come from the Prince

of Wales School twice a week and tutor me. My school arranged it. I was quite pleased that
this chap drove up and took the time. I thought, “He’s English but he’s quite nice.”

The university student

Oxford (Queen’s College) welcomed Ghai, but it was an adjustment.

In the beginning, I was nervous in all kinds of ways — there were all these bright people, etc.
I didn’t even know how to eat food British style. The British Council had set up a course on
how to eat, and I attended that to learn how to use utensils. I would look at other people,

and I got a complex about knowing which spoon to use.

Ghai quickly made friends, pursuing his love of sports and the outdoors. He
also enjoyed time with his brother, who was still at Oxford, and with Singh, who
was studying in Bristol. The two kept in touch, hitchhiking around Europe during
their holidays.
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Soon, however, Ghai realised that studying English literature was not what he
had expected.

It was very difficult, because at Oxford they started four centuries before Austen. It was hard

to read old English, and I just couldn’t cope. So I went to my tutor. He was understanding,

and he asked me what I wanted to do instead of English. Even though my second love was
history, I chose law.

Ghai excelled at Oxford, so much so that, when he achieved the highest
exam scores in the university, the College Provost told him that the College would
henceforth take care of his fees. After graduating with his Bachelor’s degree in 1961,
Ghai applied to undertake graduate work at Oxford’s Nuffield College. It was while
at Nuffield, where he was studying comparative Commonwealth constitutions for
his doctorate, that Ghai was approached by his former tutor.

He raised the idea of Harvard. I hadn’t really thought about it, but he said, “‘Why not take

a break from Oxford and go to Harvard?’ He said I could come back later and finish my

thesis. I wondered if the College would really allow something like that. He was such a nice

person, and he wrote to his friends there. Harvard gave me a grant and a generous allowance.

At Harvard, Ghai completed a Masters in Law (1963) and also took courses
related to his doctoral thesis.

And it was at Harvard that Ghai met William Twining, the son of the former
Governor of Tanganyika, who would become a lifelong friend. Twining had just
started a law school, along with AB Weston, in Dar es Salaam. The University of
East Africa, as it was then known, was recruiting professors. ‘People were telling
me that Twining was around and was looking for me. It turned out that he was
looking for staff. When we met, he said, “I’'ve come to pick you up.” “Pick me up?”
I laughed it off” Although he was tempted, Ghai was concerned about finishing
his doctorate, especially because Nuffield had been so good to him. It turned out,
however, that Twining had already spoken to Oxford and the university was very
supportive, encouraging Ghai to take the position in Dar.

After a lot of thinking and consideration of the fact that this was the first time Africans

would have had a chance to study law [in East Africa], I thought it would be good to do this.
Twining had already recruited four or five teachers. I ended up going at short notice.

Although Ghai would continue to work on his doctoral thesis once in Dar,
even publishing several chapters, he never had the chance to finish it. In 1992,
the University of Oxford honoured Ghai with a ‘higher doctorate’ in Civil Law.
While ordinary doctorates are earned through a defined program of study, higher
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doctorates are awarded only through a nomination process and a review of a
scholar’s research work over a period of time. Ghai is among only 96 recipients of
this degree since 1923.

A young professor in Dar es Salaam

In 1963, Ghai, at only 25 years of age, accepted his first professional position
as a lecturer of law at the University of East Africa at Dar es Salaam. It was a heady,
idealistic time for the young graduate, as well as for the wider society. According to
Professor Bill Whitford, Ghai’s colleague and lifelong friend, Dar was one of the
most desirable places in terms of legal education at the time.

There was a wide range of people from all over the world, and the students were fantastic.

[The first class of law students was only 14|, and they were superb. The other thing was that

this was [Tanzanian President Julius] Nyerere’s most creative period, and thoughts about

creating a new society were all over the place. Everything was up for debate. It was a very
hopeful time.

Indeed, Ghai describes his time in Dar as ‘most formative’ in terms of his
professional growth; he was acutely aware of the significance of his role. ‘It was the
first time black Africans were being allowed to study law [in Africa], he remembers.

People didn’t know much about law other than that this is what the British used to beat you.

We were aware that the students who left us could soon be judges or senior government

officials, and we were conscious of inculcating in them the sense that law could be used for
the promotion of good values.

This conviction of his responsibility to inspire students to use the law to
work for the betterment of society, to seize and channel the fervour of newfound
independence in the direction of an equal, democratic post-colonial Africa, is partly
responsible for Ghai’s break with the legal positivist tradition in which he had been
trained, opting for what came to be known as ‘legal radicalism’. This approach,
which sought to understand and interpret the law within the social, political and
economic contexts in which it functioned, was not the norm at the time. In the
new era of independence, however, Ghai and others like him believed it was critical
for lawyers to understand how the existing law had come to be and how it might
need to change to suit the rapidly evolving needs of newly independent nations.
Writing about his years in Dar, Ghai says, ‘It was not long before I became acutely
uncomfortable with endless explorations of the rules of privity and consideration,
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and became conscious of the unreality of the emphasis on the common law when
it touched only a small segment of the population.’

Indeed, Mutunga credits Ghai for this approach.

We were taught law within its historical, socio-economic, cultural, and political contexts, thus
departing from the conservative legal positivism with its clarion call that “law is the law is the
law”. We undertook to study, research, and practice law never in a vacuum. Above all, we an-
chored law in politics and shunned legal centralism. Our approaches were multi-disciplinary.

At the same time, however, Ghai ensured that his students were well grounded
in traditional law. Mutunga describes the high standards Ghai held as a teacher,
demanding that his students become masters of ‘staunch positivism’ while having
the skills to interrogate that tradition. Mutunga describes Ghai’s approach as a
‘fantastic balance’, recalling how his professor’s exams required students to address
three questions dealing with technical aspects of the law and two questions asking
students to critique the legal rules. ‘Dar law graduates could regard themselves as
“learned”, as we were distinguishable from other pretenders to the “learned” tag’
Mutunga considered Dar to be his ‘liberation Mecca’, the place where he developed
his own intellectual, ideological, and political positions.

Not everyone was a fan of this approach. Mutunga describes how some
students were not interested in studying context. Already assured of high level jobs,
these students just wanted to know the rules so they could go out there and practice.’
Some students wanted to ‘finish things and get marks. They had gone to law school
to be “big people”” Ghai himself has questioned legal radicalism, wondering if
his students were at a disadvantage for not having trained as traditional lawyers.
Mutunga, who adopted Ghai’s approach when he became a professor, disagrees,
explaining that his own students have expressed how the approach of law in context
helped them cultivate a more holistic approach to the law, and to an understanding

of the law.

Ghai’s natural aptitude, not just for the law but also as an educator, quickly
became clear. While teaching in Dar, he co-authored (with his colleague and friend,
Patrick McAuslan) what would become one of his most well-known books, Public
law and political change in Kenya. Although their primary motive in writing the book
was to provide a textbook for their students, who did not have authoritative texts
on the laws of newly independent East Africa, Public law became one of the most
widely cited works related to Kenyan law. When it was published in 1970, Ghai was
just 32 years old.
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The authors wrote that they wished to provide an analysis and critique of
Kenya’s development since early colonial times as seen through the processes of
law:

We have never understood the function of the law teacher or writer to be the mere reciter
of rules whose merit is to be gauged by the quantity of information he can relay. All African
countries have great need for lawyers who can take their eyes off the books of rules, who
can see more to law than a set of statutes and law reports ... The law student must constantly
be brought up against questions such as ... what is this law designed to achieve, what set of
beliefs lie at the back of this law... a text should aim to stimulate, even aggravate, not stupefy,
and that is what we have tried to do here.!

Their analysis was incisive and sometimes harsh, blatantly questioning, for
instance, increasing Executive power and the trampling of the Bill of Rights, which
they said was so ineffective that they wondered why it remained a part of the
Constitution at all.

George Kegoro, the former Executive Director of the Kenya Human Rights
Commission, refers to Public law as ‘the bible,” and ‘easily the most widely cited book
in Kenyan law’. Kegoro says,

At independence, everybody was trying to establish a frame of analysing Kenya and Kenyan
society. How do you analyse society? What are the constituent components? He provides
that within the book. There was no clarity about where the tails were, where the heads were.
And what he did was to show us where the tails and heads were. It has held sway up to now.
It is still very much a valued way of analysing Kenyan society, which is why the book gets

cited over and over and over again. It is one of the reasons why he is a legend.

Kegoro pauses, then adds — with incredulity — ‘And he never talks about it
himself! Ever, evet!’

In fact, despite his growing success, Ghai remained down-to-earth. He strove,
in many ways, to be a peer of his students. According to Mutunga:

Yash belonged to a group of law professors and lecturers who did not carry the tag of “ac-
ademic terrorists”. We reserved that tag for the faculty who clearly did not like to teach, did
not like students, and suffered from egos and serious intellectual arrogance. Invariably, they
treated us as intellectually inferior, adopted a pulpit lecture system where they ordered not to
be interrupted while lecturing. Questions were to be asked during tutorials. Yash and others
were different. They were approachable, treated us as equals in the word and spirit of the
intellectual culture in Tanzania. ‘All students were Yash’s friends,

' Yash Pal Ghai, JPWB McAuslan, Public law and political change in Kenya, Oxford, 1970, Preface to first edition,

vii-viii.
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Indeed, Ghai’s ease with people placed him in the middle of a wide social
circle, made up of students and colleagues. Despite his work, which was significant,
Ghai invested time in creating and maintaining deep and often lifelong relationships
with people around him. Mutunga explains,

He was always likable and great company in and out of class. Bear in mind Yash became a

full professor at the tender age of 32. In all respects he wanted us to see him and treat him

as a brother. Many of us were in our mid-20s. Today, whenever I communicate to Yash I sign
off, Nduguyo/Your brother because of a relationship that spans almost over five decades.

Whitford describes Ghai’s ability to balance a social life with his professional
duties. ‘He cooked, and he was an excellent cook! What male Asians cooked at that
time?” Whitford asks in amazement.

He didn’t have servants, because he didn’t want to have that kind of relationship with any-

one. He was a democratic socialist from the word “go”. He entertained but was also very
intellectual. It was typical to see him walking around with his arms full of papers all the time.

Just as Dar es Salaam was a site where he flourished professionally, it was
a place where home took on a new meaning, It was while in Dar that Ghai met
and married his first wife, Karin Englund, who was from Sweden. Their daughter,
Indira, was born in Dar in 1971. He remembers a pleasant life, with a house by the
sea.

Ghai’s tenure in Dar was one of the most dynamic periods of his life. He
quickly climbed the ranks, becoming the first East African Dean of the University
of FEast Africa’s law school in 1970. He was also personally approached by
Tanzanian President Nyerere, who asked him for assistance in the development of
the Tanzanian Constitution. He admired Nyerere, who gave him complete freedom
to say what he believed.

Interestingly, it was also while he was teaching in Dar that Ghai met his future
wife, Jill Cottrell, for the first time.

I first met him in 1969. I was doing my Masters at Yale, and my supervisor had taught for a

year in Dar. He knew Yash, who was at Yale on a short visit. My supervisor invited a group

of people who had some connection to East Aftrica over for dinner, and then he invited me,
although I didn’t know any of these people.

Cottrell Ghai laughs, remembering the evening. ‘He said, “I am going to
introduce you to a glamorous man, but I think he’s going to get engaged.” He did
get married soon after that.’
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Over time, however, the environment in Dar became increasingly stressful. In
his reflections on this time, Ghai writes of more and more racism.

For despite the scholarly analysis of some Marxists, what passed in general for radicalism in

those days included a large amount of racism and xenophobia. I remember overhearing the

wife of a Tanzanian colleague — a self-proclaimed Marxist — that she would not rest in peace
unless she saw that wubindi (Indian) out of the country — that mubindi being me!

In fact, a growing drive to ‘Africanise’ things, along with the University of
Nairobi’s continued and persistent invitations to return to Kenya and assume the
deanship at the law school, tempted Ghai to finally accept the offer.

Exile

Ghai had accepted the offer of a deanship at the University of Nairobi, packed
up everything ready to leave Dar es Salaam, and was saying his goodbyes when he
got a call from his former student, Willy Mutunga.

So Willy said to me, “I hope you aren’t coming to Nairobi.” And I said, “T am taking up

the deanship at the University of Nairobi.” He said, “I can’t say much now, but don’t come.

I can’t talk now, but don’t come until we tell you.” He was ringing from the AG’s office,

where he worked. I didn’t know why they were saying that. But then the University of Nai-

robi rang me two days later and said they were sorry but my appointment was canceled. 1

said, “You spent hours and hours persuading me, even when you knew how happy I was. I

agreed because of your pressure. Why has it been cancelled?” They said that they couldn’t

tell me.

Ghai learned later that Attorney General Charles Njonjo did not want him in
Kenya. He was warned by friends that he could face harassment and even torture
if he returned. Ghai is emotional as he speaks of this time, expressing frustration
and outrage at the way things unfolded. ‘To this day, I do not know what bothered
the AG. I never knew what I did. When I asked Njonjo about it, he never admitted
it, even though he had signed all the orders himself. Following the warning from
Mutunga, Ghai went into exile.

Ghai’s colleagues and friends attribute the orders to the work he had done until
then, pointing especially to Public law. Says Mutunga:

I believe legal radicalism, politics in Tanzania and the publication of the book he co-au-
thored with Patrick MacAuslan in 1970 — which was very critical, in the academic and polit-
ical sense, of developments in East Africa — definitely made the conservative Njonjo fearful
of such a teacher in the Faculty of Law at the University of Nairobi. Of coutse, when I
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joined the Faculty of Law, University of Nairobi, I adopted the approach he would most
likely have adopted had he joined the faculty. So, in a way, we had our last laugh.

Whitford agrees, saying that Ghai’s attack on newly independent Kenya’s public
policies led to Njonjo’s actions.

Although the news was devastating, Ghai’s time in Dar had catapulted him
into the international limelight. The impact of his work, not just as a teacher and
administrator, but also as a trusted international adviser, was becoming increasingly
clear. Unsurprisingly, senior ministers in Tanzania asked Ghai to stay on, offering
him positions in the Attorney General’s office. The University of Fast Africa at Dar
es Salaam also invited him back when the news broke that he would not return to
Kenya. Ghai declined these offers, choosing instead to take on some short-term
work with the East African Community (EAC). While there, he advised the EAC on
membership issues and on reforms aimed at addressing the vastly unequal economic
conditions of member states. It was interesting work and Ghai enjoyed it. In fact,
Ghai’s performance prompted the Tanzanian Attorney General to nominate Ghai
to be the Chief Legal Officer of the EAC, but Njonjo stepped in again, vetoing the

nomination.

At this point, Ghai could have turned to Kenyatta to ask for assistance. Says
Mutunga, “Yash could have gone to Jomo, but he’s not that kind of person and
I’'m glad he didn’t. It would have destroyed him professionally. Everyone would
have known that Kenyatta helped him return and then he would have been seen as
“Kenyatta’s boy”. He would have been seen as a sycophant.” Mutunga doubts that
Njonjo knew of Ghai’s connection to Kenyatta, and he is confident that Kenyatta
had no knowledge of Njonjo’s actions. ‘Even Njonjo wouldn’t have dared to do
what he did if he had known of the connection.

Ghai’s departure for the United States in 1971 was a loss for East Africa, but he
left behind a model for teaching law. Indeed, Whitford calls Ghai’s vision of — and
standards for —a law school the ‘Ghai ideal’. At the heart of this vision is the role of
law faculty as ‘independent critics of legal developments’. The Ghai ideal envisions
law schools as havens of intellectual scholarship, marked by well-resourced and up-
to-date libraries as well as by full-time law professors, who are well remunerated and
who have reasonable teaching loads.

Ghai epitomised his own vision of a law professor. Ambreena Manji, who
teaches law at the University of Cardiff and who is the former head of the British
Institute of East Africa (BIEA), says she has been profoundly influenced by Ghai’s
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commitment to teaching, ‘He will just quietly talk to you about your ideas.” Manji
remembers hosting several constitutional conferences while at the BIEA, and she
particularly recalls Ghai’s attention to young scholars. ‘I used to watch him quietly sit
with young people and just quietly talk to them and question and probe. He is a very
committed teacher. A lot of what I’ve tried to do as a teacher has been influenced
by him. He is an exemplar of how you should live your life as an academic.’

Hope in times of grief

In 1971, Ghai settled his young family in New Haven while he lectured at Yale
Law School and served as the Director of Research at the New York-headquartered
International Legal Centre. The family soon welcomed a son, Tor.

At the same time, Ghai continued to receive invitations to assist with
constitution-making processes around the world. While at Yale, Ghai remembers
receiving a telegram from Papua New Guinea, where leaders were trying to negotiate
an independence constitution. Says Ghati,

I was quite surprised. I didn’t know very much about Papua New Guinea. It turns out that

the Australians offered them some consultants from Australia, and the local leaders felt that

they may be biased and they may be influenced by — or even directed by — the Australian gov-
ernment. So they wanted input from a totally independent person. They had just established

a law school and the first dean of the law school was, at one stage, my dean in Dar. So they
asked him and he recommended me.

Ghai accepted the offer, travelling to Port Moresby from New Haven for short
periods, somehow also managing his other professional responsibilities as well as
the demands of his family.

Ghai’s time at Yale (1971-1973) was positive, and having received several offers
from around the country, Ghai considered settling in the United States. ‘But my wife
didn’t like the US and so I gave up a number of offers, including the UN. Since she
had come to the US because of me, I decided to go to Sweden [for her].’

From 1973 to 1978, Ghai worked as a researcher at Uppsala University in
Sweden as well as at the renowned Nordic Africa Institute. He also continued
to travel to Papua New Guinea, sometimes for longer periods, as the country
considered how to manage the demands of multiple ethnic groups in a time of
transition to independence. The assignment was particularly invigorating for Ghai,
who had a special interest in minority rights. Ghai and his team travelled around the
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country to canvass people’s views and desires, a hallmark of his constitution-making
methodology. In the end, he advised the Government to be open to devolution in
areas where there was a demand for it — especially for the island of Bougainville.
Without that option, he feared that groups would press for secession. When, at the
end of the process, the Chief Minister lobbied successfully to eliminate the Draft
Constitution’s chapter on devolution, Bougainville did indeed declare its intention
to secede.

Constitutional lawyer turns peace maker

In September 1975, Bougainville seceded and declared independence. But when
violence broke out, Ghai, who had no training as a negotiator, was asked to return
to Papua New Guinea to act as a mediator. He agreed and the 1976 negotiations,
in which Ghai was instrumental, led to a settlement and saw Bougainville’s return
to Papua New Guinea. But Ghai also quickly realised that the balance of expertise
was strikingly unequal. Ghai explained, ‘Bougainville had no lawyer to speak of
and the Government had quite senior lawyers.” It would be easy to conclude that
Ghai’s decision to work on behalf of Bougainville would place him in a contentious
position. He had spent months working for the Government, only to finally end up
working ‘for the other side” Amazingly, however, the integrity Ghai had exhibited
throughout the constitution-making process mitigated any tension that could have
existed.

Fortunately, all the people we were negotiating with were sort of friends because of the time

I had spent there working. I was seeing senior civil servants, economists, finance officers,

people from the Ministry of Lands. So by the time the negotiations started, I knew most of
them quite well and had become good friends with them.

Ghai’s ability to connect with actors from across political divides is emblematic
of his natural ease with people. Ghai’s own anecdotes about people he has met —
from local artists whose works bring life to his garden, to former Indian Prime
Minister Manmohan Singh, whom he met as a student at Oxford — often end
with the words, “‘We became good friends.” Lulu Kavoi, who works as the Katiba
Institute’s (KI) Executive Assistant, describes what she was expecting when she first
met Ghai. ‘I had only read about him and seen him on TV. I was expecting a bossy
person, someone too serious for life” She was surprised at the reality.

Working for him is fun, because he likes to understand people. He’s a mentor and also a boss,
but he’s not a bossy person. He is interested in what you’re doing for your education and in
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your life. He would come and ask me, “So Lulu, what are you doing and studying?” More
like a friend I can talk to for advice.

Devolution was eventually reinstated in Papua New Guinea. When it was time
to implement this aspect of the new Constitution, Ghai was asked to return, this
time to chair a commission responsible for implementing devolution. Although
Ghai wanted to help, he did not want such a role for himself.

I'wanted a local person to be chair. I asked [Papua New Guinea leaders], even in the very be-

ginning, that I would like to work with one or two young lawyers so that they would acquire

knowledge and experience of the constitution and the background to its various provisions,
minimising reliance on foreign lawyers.

Ghait’s response to this suggestion serves as an example of his commitment
to sharing his knowledge and promoting local empowerment and ownership of
democratic processes and institutions. Indeed, the person who was finally chosen
for this role, Bernard Narakobi, eventually became Attorney General of Papua New
Guinea, and later a diplomat.

Ghai’s ability to take a backseat in order to promote local ownership and
thereby plant the seeds for long-term, sustainable democratic rule has inspired many
of those who have been lucky enough to meet and work with him. Manji says,

The thing about Yash is that he doesn’t give a monkey’s about your status. He doesn’t care.

He’s not going to be impressed whether you’re the president or the professor. He doesn’t

care. If you have got something interesting to say, he will sit and listen. He wants to know
about you.

Indeed, Papua New Guinea would later recommend Ghai to leaders in the
Solomon Islands; he had local legitimacy. In 1976, Ghai was awarded Papua New
Guineas Independence Medal, created to honour those who had performed
outstanding service to the country during the transition to full independence.

Ghai’s success in the South Pacific brought him even more attention, and requests
kept coming, Over the course of his career, Ghai would work on constitutions
and constitutional development in many other countries, including Cambodia, the
Cook Islands, East Timor, Fiji, Iraq, Kenya, Libya, Nepal, Somalia, South Sudan, Sri
Lanka, Vanuatu, and Zambia.> Many of these assignments were borne of personal
recommendations. Says Manji, ‘He’s utterly, utterly non-denominational and non-

> In Ghana, he made a very preliminary visit, and in the Phillipines, Ghai advised the Moro Islamic Liberation
Movement in Mindanao, but not on the making of the Philippine Constitution.



The indomitable Yash Pal Ghai

racist. He’s utterly scrupulous and fair-minded. That has been key to negotiating in
complex terrain.’

Although Ghai’s work in Papua New Guinea was a professional success,
prompting the beginning of an extensive career as an adviser in the region and
eventually the world, it was also an emotionally traumatic time. As it became clear
that Ghai would have to commit more time to being on the ground in Papua New
Guinea, his wife advised him to go in advance of the rest of the family so that he
could set up their house and living arrangements.

At one point, I realised I had been there for two months and she kept delaying her plans to

travel. When 1 returned to Sweden, I realised that she had fallen in love with someone else
and was living with him. She had moved to Stockholm [from Uppsala] with the children.

It was a great shock for Ghai, who struggled to balance work in Uppsala with
time with his children, who were in Stockholm. ‘I would go to Stockholm on the
weekends and take them to a park and give them ice cream. They knew only Swedish.
I found it so frustrating, and I would cry when I left them. It got to be too much
for me.” Ghai told his ex-wife that he wanted custody. ‘I told her that she should be
one to visit them on the weekends.” He consulted a lawyer, but he was told that, as a
non-Swedish man, he stood very little chance of winning custody against a Swedish
mother. It was a significant emotional blow. Whitford recalls, ‘He cooked, he did
all that sort of stuff. He was the primary home person; he did more than she did in
that regard.

Ghai’s relationship with his ex-wife was tense in the immediate aftermath of
the divorce, and for some time afterward. It was somewhat unsurprising, then, that
Ghai decided to leave Sweden when his contract expired. Wanting to remain close
enough to see his children regularly and easily, however, he chose to stay in Europe.
In 1978, he took up an appointment as a professor of law at the University of
Warwick in the United Kingdom, where he had friends and some family.

Renewals at Warwick

In 1978, when Ghai’s took up his new position at Warwick, it was like a
professional homecoming. Whitford calls it ‘the path of least resistance’ for that
time in Ghai’s life. It was ‘filled with academics from Dat,” recalled Whitford. Indeed,
the law school at Warwick is known for its leading work in ‘law in context,” and it
has been home to ‘law in context’ pioneers, including Twining, Ghai, McAuslan,



Seerma Shab

and others from Dar. Ghai thrived at Warwick, teaching constitutional law classes,
publishing extensively and even taking up short appointments as a visiting professor
in Australia, Singapore and the United States. He enjoyed these experiences and the
exposure to different environments, never allowing his outsider status to stand in
the way of the work in which he believed. In Singapore, Ghai took the Government
to court in a case that sought to advocate for the rights of a group of domestic
workers. After a string of legal victories, he was declared unwelcome and forced
to quickly leave the country. His fellow lawyers were jailed, but Ghai continued to
‘make noise’, forging ahead until the lawyers were eventually released.

It was at Warwick that Ghai became reacquainted with Cottrell, whom he had

originally met on a visit to Yale when he was still Dean in Dar. Cottrell and Ghai had
met occasionally over the years, mostly at academic conferences, and they were now
faculty colleagues. Their relationship quietly but steadily evolved at Warwick. Manji
laughingly remembers seeing them together more and more. ‘Every time someone
would go around to Yash’s place, Jill would be there. Nobody was told there was
a relationship, but intellectually they are a pertfect fit. Their relationship was a long
time brewing, and it is such a great intellectual partnership.” Indeed, Zein Abubakar,
Ghai’s co-commissioner on the Constitution of Kenya Review Commission
(CKRC), described the couple as an inspiration. “Yash’s love and affection for his
wife — it’s amazing to see them, how they complement each other. It’s an inspiration
for all of us. If Mzee is still able to do this, maybe we should learn something from
him.
The birth of that relationship quickly grew into a professional partnership as
well. Although they were different in many ways, Manji describes the importance of
their commonalities. Referring to Cottrell Ghat’s early experiences as a law professor
in Nigeria, Maniji says, ‘She had this totally global life. It took a lot of courage as a
woman in that era to embark on that kind of life. When she ended up at Warwick
as a young woman, she already had that outward push.” Like Ghai, Cottrell Ghai is
also a quiet but determined force. Unlike her husband, however, she tends to stay
out of the limelight. ‘Jill is very quiet and very, very studious,” says Manji. ‘She would
almost prefer it if she never had to leave the house and if she could just get on with
reading whatever textbook she was obsessing about at that particular time. She’s an
absolute powerhouse.’

At Warwick, balancing teaching and research responsibilities with missions
around the globe, Ghai found himself in a unique position, often working for the
British Foreign Office but acting as an adviser to local groups. In so many of these
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cases, Ghai’s British training and official connections to the British Government
were considered background information. First and foremost, he was seen, and
wanted to be seen — according to him — as ‘a Third World person’, as someone who
could understand local views. Indeed, in the Solomon Islands (between 1977 and
1979), Ghai urged the Chief Minister and the Leader of the Opposition, who had
a bitter relationship, to work together so that the British could not undercut their
goals:

You should negotiate as a united people. If you are fighting yourselves, Britain will play one

against the other.” And I worked on it, and worked on it. I would wear slippers and go to the

Leader of the Opposition. I said, “I’'m coming home to you. Do you have a free moment?”

They liked that. For them, I was not a pompous civil servant coming from London. So I was

able to establish a rapport.

At the end of the constitution drafting process, the Leader of the Opposition
credited Ghai with uniting the country.

It was clear to Ghai that his work was about something bigger. Although he
was in great demand, Ghai only accepted assignments that aligned with his political
philosophy and that contributed to greater democratisation and respect for the rule
of law. International missions were real-world applications of his academic work,
a chance to have a hand in shaping progressive political frameworks that valued
individual freedoms and protected minority rights. This is why, when he was first
approached to help the Fijian Government with constitutional issues after the first
1987 coup, he refused. Ghai explains,

I was afraid they wanted me there to “fix it”. There had been some cases where the courts

in other countries had accepted coups as lawful. [The coup leader’s] expectation was that I

would help the new regime to achieve a similar status. I had no intention to help them “fix

it” — and expressed my willingness to go to help [only] with the return to constitutionality.’

When a delegation from the overthrown Fijian group arrived in London, Ghai
reached out to them, eventually agreeing to be #heir adviser. Knowing that the coup
leaders would be ‘furious’ if they found out that Ghai had turned them down but
had volunteered to help ‘the other side,” he went to Fiji but stayed out of sight. When
they required assistance, the delegation would ask for a break from negotiations and
visit Ghai in his room. Negotiations were successful, resulting in a power-sharing
agreement, a review of the Constitution, and a long-term agreement to resolve
inter-party differences. By the time Ghai returned to Warwick, in September 1987,
however, a second coup had been staged.
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Ghai continued to be involved in Fiji, acting as an adviser to the parties in the
wake of the second coup, and again in 1995-7 in the preparation of their submission
to the Commission drafting the 1997 Constitution. During that period, Ghai also
established the Citizens Constitutional Forum, a non-governmental organisation
meant to ‘bring different races together in the common cause of a democratic and
non-racial constitution.” The NGO reflected Ghai’s deep-felt concern about the
racial divisions and inequalities in the country, issues which he attempted to address
in his recommendations regarding the new Constitution. He had strong faith in the
power and importance of civil society, a belief that would continue to drive his work
throughout his career. In 2012, when the country’s military regime agreed to hand
power back to civilians, Ghai was invited to head the Constitutional Commission.

The consummate innovative scholar

At the same time, Ghai continued to produce legal analysis, publishing books
and articles on decentralisation, the political economy of law, human rights, and
multiple works devoted to the politics, law and government of the specific countries
in which he had worked. His list of publications, which does not include works
completed in the last two years, runs 15 pages in length.

Ghai’s 1989 article entitled, “‘Whose human right to development?” was,
according to Cottrell Ghai, a particularly important contribution and an example
of his unique approach to the law. ‘He doesn’t always take the obvious approach.
Very often, his analysis is out of the ordinary,” Cottrell Ghai explains. ‘In [that piece],
he questioned the right to development in the sense of saying that it was for elites
rather than for ordinary people. He takes a slightly more sceptical approach, and
that has been important intellectually”

In fact, Ghai’s unconventional approach to the law is what continues to impress
and inspire lawyers to date. Waikwa Wanyoike, the first Executive Director of the
KI, the NGO which he founded with the Ghais in Kenya, describes Ghai’s ability to
‘create possibilities where a lot of people think there are none.” According to him,
Ghai can

push new frontiers on nearly every subject. He’s able to find ways to read the same text and
expand it in a manner that is so rights-focused. He shows hyper-creative rights-oriented
thinking, and that’s probably his biggest contribution. His political savvy is also impressive —
his ability to marry politics with the law and make the law work effectively on politics. He will
contextualise issues, and he always starts from values and principles. That’s ingenious. He
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breaks the barrier between the technical elements of the law and values; he infuses rights-
based values into the law.

Despite his multiple responsibilities, Ghai also continued to act as a mentor.
Mutunga says,

He made it his business to mentor me by inviting me to conferences in various places, by get-

ting me to Warwick Law School as a visiting fellow when he taught there, by being an exter-

nal examiner in my courses when I taught law in the University of Nairobi, and by sending

me his writings and seeking my comments. Yash is the epitome of collective intellect. Many

of his books are co-authored and some of the co-authors were his students.

The Hong Kong experience

In 1989, after 11 years at the University of Warwick in the United Kingdom,
Ghai applied to a new opening at the University of Hong Kong, which was
interested in hiring a professor who could work on the island’s impending change of
sovereignty. Ghai was interested and felt it would give him a chance to broaden the
scope of his work and expertise. When the Tiananmen Square massacre occurred
on the eve of his interview, however, Ghai — appalled at the Chinese Government’s
violent attacks on pro-democracy protesters — considered backing out. He recalls,
‘But then everyone said, “This is exactly why you must go.” So I went.” Tiananmen
Square reminded him, however, of what he would be faced with as he took on the
challenge of analysing and assessing the nature of what would be a new relationship
between China and Hong Kong.

As the first Sir YK Pao Chair of Public Law, Ghai became an expert in what
is known as Hong Kong’s “basic law;” the law that rules Hong Kong as a special
administrative region of China. His book, Hong Kongs New Constitutional Order: The
Resumption of Chinese Sovereignty and the Basic Law, first published in 1997, became a
primary reference text, including for Hong Kong’s Court of Final Appeal justices,
who carried the book to court. Ghai also published extensively on Hong Kong’s
Judiciary, relations with China, and the ‘one country, two systems’ structure.

Ghai considers his 17 years in Hong Kong to be defining. He believes his
ability to bring a new perspective to the relationship with China was important.
‘Ironically, they learned more about China from me! And I found Hong Kong and
the people there very nice. The place was stimulating’
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Indeed, Ghai soon found that stimulation would come not just from the
challenge of a new academic area of expertise but from a special role as negotiator
between the Chinese and the British, on behalf of the United Nations, and between
the Chinese and officials from Hong Kong. When he was first approached by the
Chinese in the mid 1990s, he was surprised. When he asked why they had come
to him, they told him that they had heard a lecture Ghai had given about colonial
rule. ‘I had been very critical, talking about how important it was for countries to
find their own destinies and to be able to come up with their own methods and
designs of rule. They liked that very much.” Ghai accepted the invitation to be a
part of the legal team that helped negotiate what parts of British law would be
retained, but he quickly found himself in an uncomfortable position. Ghai stood
up to Chinese pressure, defending Hong Kong’s stance that certain laws should not
be retained. “You can’t have a bill of rights, Ghai explains, ‘but then say that the
sovereign power can do what they want. I said, “I’'m sorry, but I can’t continue on
this basis”. It made no sense.” Ghai went on to write a report outlining his views on
the transfer of power, eventually handing it to both sides. ‘China didn’t like it, he
recalls, ‘but I was not doing it for them.” By this time, Ghai says, his relationship with
the Chinese had become ‘quite difficult” Even then, however, the British pointed
out that Ghai remained trusted by all sides. Indeed, when the British wanted to
break their deadlock with China, and asked China whether Ghai could preside at
their meeting, the Chinese had no objection.

Hong Kong was also home for another reason. Cottrell Ghai received a job
offer, also becoming a law lecturer at the University of Hong Kong. The couple
were married in 2003 and Cottrell Ghai remembers,

It was the day I retired officially, the 30" of June in 2003. Yash’s kids were visiting and my

niece and her partner were visiting. We decided to get married when the kids were there,

so there were six of us in the registry office. A very sweet young lady who had the job of
marrying us had to give us a little pep talk on the responsibilities of marriage and looked
suitably embarrassed about giving that talk to people in their 60s. My niece and Yash’s son
were our witnesses and then we had lunch in a nice Chinese restaurant... and then Yash and

I went back to a Faculty meeting.

It was understated, to say the least, and yet completely characteristic of the
couple.
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Defender of justice

It was also while working in Hong Kong that Ghai had the opportunity to
work with the Dalai Lama, an experience that Ghai remembers as one of the most
meaningful of his life. When China showed openness to talks, Ghai served as an
adviser to the Dalai Lama’s team. The request was ‘a great honour,” says Ghai. After
months of preparations and rehearsals, Ghai prepared to fly to Beijing. At the last
moment, he was informed that he would not be permitted to enter the country.
‘I had written quite a bit about China’s relationship with Hong Kong, and by that
time I was out of favour” He continued, however, to guide them via daily phone
calls. “The Chinese spent time showing them the Great Wall and wasting time. They
made no progress. The Chinese [Government] are such bastards. They just played
them.” Despite the disappointing nature of the talks, Ghai smiles as he remembers
the experience, naming it as his ‘favourite’ mission. ‘I admire him,” Ghai says of the
Dalai Lama. ‘He is gentle, he has a great sense of humour and a clear vision. I’ve
never known him angry’

Ghai officially retired from the University of Hong Kong in 2006, but his
international work continued. His work since retirement has been based in a diverse
array of countries, including Iraq, Nepal, Ghana, South Sudan, Libya, Tunisia, the
Philippines, Zimbabwe, and continuing work in Fiji. In addition, in 2005, the former
UN Secretary General Kofi Annan appointed Ghai to be his Special Representative
on Human Rights in Cambodia. The assignment was the continuation of a
longstanding interest in the country. In fact, while in Hong Kong, Ghai had accepted
an assignment in Cambodia with the UN. One thing he did during that period was
to encourage Cambodian civil society organisations, helping to reinvigorate them
and promote their human rights promotion work. His UN mandate allowed Ghai
to continue offering support to civil society groups, and he is especially proud of
his ability to have revived the NGO sector. He was quietly encouraging, giving
them the confidence they needed to pursue their goals. ‘I always had to ensure them
that nothing would happen to them for coming to see me. Eventually, there was
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a big sign in the UN office: “Civil society, come and see Yash Ghai” Over time,
however, Ghai became increasingly frustrated with the UN’s lack of support. Ghai
remembers pleading with the UN to march with him on Human Rights Day. ‘No
one came,’” he remembers. It was a difficult time, especially as Ghai’s criticisms of
the Government’s disrespect for human rights made him the personal target of
the Cambodian Prime Minister, who referred to him as an ‘African savage’. Ghai

worried for those who associated themselves with him — especially in civil society —
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as he felt they were in jeopardy. Eventually, in 2008, when the UN refused to stand
up to the Prime Minister, Ghai stepped down from his position.

Ghai took a similarly strong stance when working for the UN in Nepal between
2006 and 2008, where he headed a team helping to establish a new constitution in
the wake of a peace agreement between the Government and Maoist rebels. Ghai
felt it was important to understand all sides, and he made it a priority to meet with
all the communities and political parties, including the Maoists, so as to understand
their positions and expectations of the future. When Ghai noticed a clear pattern of
discrimination against the marginalised Dalit community, he made a special effort
to work with them. He particularly recalls an occasion on which he had invited a
number of guests from within the UN to lunch to explore various issues. When he
noticed that hardly any Dalits had come, he asked his secretary to ask them to join.
‘They did indeed come,” Ghai remembers, ‘but they were carrying their own plates
and spoons.” When he asked a friend why Dalits were the only people to bring their
own cutlery, the explanation was that they were not allowed to eat from the ‘normal’
cutlery. ‘I was aghast to hear that — in the UN! I urged the head of UN to stop that
“rule” and give everyone equal rights. And I urged the Dalits to recognise that they
had the same rights to the UN facilities as everyone else’

Ghai’s advocacy for Dalit rights caused some controversy, especially amongst a
small group of senior Nepalese. As the negotiations to begin the formal constitution-
making process made progress, one senior public servant attempted to prevent Ghai
from having a role in the Constituent Assembly. Ghai, who was initially inclined
to push back, eventually worried that this might cause tension, delays and even
resentment towards the Dalit members of the Assembly. He withdrew from any
formal role in the Assembly, opting instead to act as an informal adviser to various
groups.

Kenya finally beckons?

Over the course of his career, Ghai has had the opportunity to act as a visiting
professor in a number of countries, teaching law across Australia, Canada, Fiji,
India, Italy, Singapore, South Africa, the United Kingdom, and the United States. It
was during one such visiting appointment in 2000, at the University of Wisconsin,
Madison, that Ghai received one of the most important calls of his career.

When the phone rang, Ghai was sitting with Whitford, his longtime friend,
in Whitford’s home in Madison. It was Amos Wako, Ghai’s former student, then
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the Attorney General of Kenya. ‘Come home,” Wako said to a stunned Ghai. His
initial reaction was disbelief. ‘Are you really serious?” he asked Wako. “Yes, Wako
explained, ‘Everyone wants you to come home, and President Daniel Moi wants you

to write the new constitution.

Ghai’s initial reaction was, unsurprisingly, one of hesitation. “The Government
had never shown any interest in me, and I still felt bitter about the way I had been
treated.” His hesitation was compounded by a feeling of detachment. Although he
had been home sporadically in the intervening years, it was never for more than a
few days at a time; he did not have a strong sense of what was happening politically.
‘I said no,” Ghai says. ‘I didn’t know what was happening, my experience had been
bad and I didn’t know how sincere they were.” Indeed, Ghai had missed the years of
political turmoil that preceded this moment. He had been away while the Kenyan
Executive gradually consolidated power and eroded democratic rights; he had
missed the decades of struggle for constitutional reform.

Over the next few days, however, he consulted with old friends, including
Pheroze Nowrojee and Mutunga, who advised him to visit and survey the landscape
before making a final decision.

Then one day my secretary rings from Hong Kong and says, “This man who rang has called

again and wants to see you. Can I give him your details in America?” The next day, Wako

arrived in Wisconsin. He spent time with me and said things had changed and that I should
give it a chance.

Cottrell Ghai also recalls it clearly. “Wako actually went to Madison. It was most
extraordinary’

As Ghai considered the offer, many of his contacts in Nairobi told him not
to accept. The country was deeply divided, and the thinking around constitutional
reform was concentrated in two opposing camps, one led by the Moi Government
and the other led by a coalition of religious leaders and civil society organisations,
known as Ufungamano. Many in civil society did not trust that any real change could
come through Government-led efforts, and they believed that the focus should
remain on deposing Moi from power. Mutunga was relatively alone among Ghai’s
closest friends in his support.

He had written constitutions all over the place in the Commonwealth. He was honoured by

the Queen for it. As a patriot, writing one for Kenya would be a great accolade. He had his

doubts, but as a human rights activist we urged him to take up the task, notwithstanding the
challenges.
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After some initial thought, Ghai agreed to visit Kenya and survey the landscape
without necessarily committing. First, however, he had to return to Hong Kong,
which he did via Papua New Guinea, where he had some work. Ghai was relatively
cut off for the duration of his short assignment, but by the time he returned to
Hong Kong, Wako had (falsely) announced that he had accepted the position, a
move that would eventually come back to haunt Wako.

When Ghai made his first visit to Kenya in December 2000, it was a momentous
occasion. Wako and Raila Odinga, who was at the time representing Langata
constituency in Parliament, personally met and welcomed Ghai home. He used this
initial visit to meet with key players and get the lay of the land, eventually deciding
to take the position but only on his own terms. When he returned to Hong Kong,
though, the University was unwilling to allow Ghai to accept the assignment. A few
days after the refusal, Ghai received a call from the Chancellor. ‘He said he hadn’t
been able to sleep, Ghai remembers. ‘He had raised this with the Council and they
said they felt a bit bad. After all, it was a chance for me to go back to my country. So
they said, “Ok, but this is the last time you can go.” We felt it wasn’t right for Jill to
also leave so she stayed back.

Whitford remembers Ghai’s hesitation.

He didn’t need that job. He just felt this tremendous loyalty to Kenya. He always travelled on
a Kenyan passport even though he could’ve gotten a British passport. That was a real pain in
the ass, but he did it. It was just important to him to play that role. It was about the chance
to do something for his country.

Mutunga agrees, saying, ‘Kenya remained his constant North.” It had been
close to four decades since Ghai had been a young student, standing on the
steps of Lancaster House, watching the Kenyan delegates arrive to negotiate an
independence constitution. This was a chance for him to contribute to the next
phase of that mission — to lend the wisdom he had gained through years of service
to other countries to his own homeland.

When Ghai returned to Nairobi, now ready to begin work in earnest, he was
under no illusions. Moi was under pressure. He wanted someone who would get it
done and get it done quickly.

I told Moi I wasn’t ready to accept. I would only take it if all the key groups in the country

were involved in this process. I didn’t want to come and talk to a few politicians. I made it

clear that it had to be a very participatory process. I said, “If you are willing on that basis, I
will consider it.”
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Ghai told Moi he required two to three months to merge the Ufungamano
and Government groups and create one united constitutional process. Ghai then
embarked on what many consider to be one of his crowning achievements, the
process of bringing the two sides together. So committed was he to achieving unity
that he refused to take the oath as Chair of the CKRC unless there was one, unified

process.

A bittersweet homecoming

In addition to the divisions between the Government and Ufungamano, Ghai
quickly found that he would also have to address divisions within the Ufungamano
group itself. According to Abubakar, who represented the Safina Party at
Ufungamano and who also became a commissioner of the CKRC, a ‘radical’ wing of
the Ufungamano process saw Ghai as someone who undermined the revolutionary
path. Indeed, a radical minority group remained opposed throughout, branding
those who participated as ‘sell outs.” At the same time, Abubakar explains, it was
understandable; the Government had never kept its word in the past and the fear

of betrayal was very real.

Ghai was aware of the divisions. ‘At that time,” he remembers, ‘civil society were
very divided about my coming. They had already formed their own commission.
They had already started going from town to town to talk about the constitution.
I didn’t want to sabotage them. Indeed, John Githongo, who was the head of
Transparency International at the time, remembers being highly suspicious of Ghai.

I'll be very honest. I was very concerned and completely opposed to him. I’'ve never told him

this, but we were very, very skeptical of a person brought by Amos Wako, even though the

Ghai brothers had a sterling reputation as academics. Yash was bright and super-brained, but

our attitude was that there’s no way he’s going to get our politics. He’s been away too long.

Abubakar agrees, explaining that Ghai — despite his international reputation —
had no legitimate standing with local civil society and religious leaders.

His commitment to achieving unity greatly impressed sceptics in the
Ufungamano group. Abubakar says,

One of the things we appreciated was his position that there can only be one process, which
was principled. One of the things that bothered a number of leaders was that if you had two
processes, apart from divisiveness, how would you implement the outcome of either one?
The country was split 55-45 in our favour. It’s very difficult to have a constitutional order
that is not supported by half the country. There was also potential for violence and reversal
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of some of the democratic gains that people had paid for and won by then. At a strategic
level, we said that it is better to negotiate a unified process.

Ghai’s style, based on an objective and open attitude, impressed key players.
Abubakar rememberts,

The first thing he did was to listen to various sections of society and the listening process

allowed him to understand that this process was deeply dividing the nation. Based on those

initial consultations and listening, he decided not to take the oath as Chair. That also helped

build bridges with the religious sector and the other side, because he was seen as credible

and as someone who was not showing any bias. He was willing to listen to everyone who
had an opinion.

Githongo agrees, pointing to Ghai’s refusal to take the oath as one of the key
factors in shifting the tide in his favour.

His credibility started very low with progressive forces. He was seen as Moi’s man, Wako’s

man. I remember all of us sitting around, discussing. People said, “No, no. This is a hatchet

man for Moi, a waste of time.” But then he refused to take the oath. Yash’s credibility was

first built on that — his unwillingness to take the oath until the two sides came together. It

was a very slick move, very well executed. In fact, he doesn’t talk about it or show it but he is

a very politically wily operator. After that, all of a sudden, people took him seriously.

Ghai also made it clear that he was willing to walk away from the process if
it did not live up to his standards. Unlike many others who had been competing
for the position of Chair of what would be the review commission, Ghai had no
personal ambition to win the position. Abubakar says, ‘He was willing to walk away
and that was important in terms of people’s willingness to sit and talk’

Finally, Ghai’s connections to all sides greatly facilitated communication and
eventual cohesion. ‘He opened back channels to Government and to opposition
leaders, Abubakar says.

I think then, that both Ghai’s insistence, and Raila’s support for Ghai’s position, is what re-

luctantly convinced Moi to agree to a common process. If it had been Ghai alone, it wouldn’t

have happened. It had to be Ghai and Raila. Ghai then said if there is no willingness to unite
the country in a process and make sure the process is credible, he was willing to walk away.

After nearly five months of negotiations, Ghai achieved unity. The two sides
came together, and now the real work began.

As Chair of the CKRC, Ghai created and implemented a citizen-centred
methodology based on his decades of experience. The CKRC set up local offices
around the country, canvassing public views and educating Kenyan citizens about
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the process. The CKRC also travelled extensively, in multiple rounds in 2001, to hold
public hearings so that they could listen to what people wanted with regard to the
key issues. It was important to Ghai to create a publicly-owned constitution, one that
addressed people’s longstanding grievances and that offered equal empowermentand
protection to all. He personally travelled to public hearings, further demonstrating
his deep commitment to and investment in the work. Githongo says, ‘I was very
impressed, and I grew to have a great fondness for him. He was not only giving
intellectually. He believed deeply in the work.

Indeed, the Ufungamano groups had already begun the process of canvassing
public opinion, and Ghai was able to carry that initial momentum forward. ‘Many
places were new to me, Ghai remembers.

I had never been to so many places. In the beginning, it was not easy. My Swahili had dete-

riorated a lot, but I still enjoyed it and found it very interesting. I had never seen so many

different Kenyans, different styles of dress and ways of life. I enjoyed getting people’s views,
getting concrete feedback from the people.

Abubakar recalls Ghai’s personal touch on these journeys.

He has a willingness to learn from others, to talk to people, just ordinary people who flock
around him. I had the occasion of him accompanying me to a number of public hearings.
He has an ordinary touch with people. He has an ability to inspire people. He connects with
young people, ordinary people, people from all different stations in life — from leaders all
the way to people who don’t know where the next meal will come from. One time, we were
driving to a hearing and he saw people walking on the side of the road. He said, “Stop the
car and ask these people where they are going.”” They said they were going to the hearing,
And then he asked for arrangements for them to be dropped there. And he’s in his element
that way.

The CKRC was extremely successful, and by the end of the process in 2002,
it had collected over 37,000 public submissions on a full range of issues. In its
2002 report to the country, the CKRC highlighted 13 main points from the people.
Examples of these included a desire for a ‘decent life’, fair access to land, a request
to have more control over decisions which affect daily life, leaders who meet a
higher standard of intelligence and integrity, respectful police, gender equality,
freedom of expression for minorities and accountable government. There was a
clearly expressed demand to ‘bring government closer to us’. The CKRC was deeply
moved by the public participation. Ghai commented on how ‘humbling’ it had been
to see ‘people who, having so little, were most hospitable to the Commission teams,
and [who were] prepared to raise their eyes from the daily struggle to participate
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with enthusiasm in the process of review’. Githongo calls this public consultation
process the second pillar of Ghai’s credibility. “The process he defined and described
helped people see that he was serious.”

Ghai’s commitment to his work generated massive amounts of attention.
Abubakar says he respects Ghai for his ability to remain ‘down to earth’. He says,
‘Prof [Ghai] didn’t take big security. The only time that he took it was when the
Government insisted and that was periodic.” This was in sharp contrast to other
commissioners, who insisted on 4-wheel drive cars and who even refused to share
vehicles with secretariat staff. Mutunga agrees, recalling, ‘they wanted him to drive a
big car; he refused. Moi even announced that Yash was being too lax about security,
and we all thought it meant he would be bumped off! One of the reasons why he
became so popular was because of his humility.’

At the end of public review, the CKRC moved on to drafting, producing a draft
constitution in September 2002. Ghai then broke his team into thematic groups,
each responsible for refining and improving specific portions of the draft. He called
in experts from around the world to assist and offer comparative knowledge. He also
courted diplomats, many of whom were so impressed that they offered to help fund
the process. ‘But I said, “no,” remembers Ghai. ‘I wanted it to be a Kenyan process.’

Three days before the debate on the draft was to begin, however, President
Moi dissolved Parliament. Since all MPs were part of the National Constitutional
Conference, the body legally mandated to adopt the new Constitution, things could
not proceed. In December 2002, Kenya held landmark elections. Moi, who had
been in power for nearly a quarter of a century (24 years), finally stepped down,
ceding power to the National Rainbow Coalition (NARC), headed by President
Mwai Kibaki. One of NARC’s key campaign promises was the promulgation of a
new constitution within the first 100 days in office. Once in office, Kibaki stalled.

When people talked about presidential and parliamentary systems, Kibaki used to say that

we are opposed to an imperial presidency; we want a parliamentary system. Once he realised

that he could be president, that all changed. There was a lot of this opportunism. Even Raila
to a certain extent — once Raila realised he wouldn’t be president, he split away.

Indeed, speculation was rife that the aging Kibaki’s reluctance to move ahead
with the Constitution was due, at least in part, to a provision that would prevent him
from running for a second term.
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Fighting shadows continues

In April 2003, four months after the elections, the process again got underway,
this time at the Bomas of Kenya. Ghai remembers,

[W]hen we moved to Bomas, I told the people there that we are going to take over and we

need six, seven months. This is going to be hundreds of people. I felt that people should

have time to think about their own positions. The mood got better and better. People got to
know each other. By the end, people who didn’t know each other had become good friends.

At the same time, however, there was increasing factionalisation amongst
the delegates, each making decisions purely based on political self-interest. At one
point, during a break in drafting, the Government attempted to stop the process
from continuing. ‘I don’t think I have ever seen him so apoplectic, Githongo recalls
with a smile. ‘Prof started leading demos of delegates in the streets to demand entry
into the Bomas, and that was against guys with guns and dogs,” recalls Abubakar.

Soon thereafter, Ghai was alerted that Kibaki was planning to take the CKRC
to court and allege that the entire process was illegal. Upon hearing of the impending
court case, Ghai moved quickly to finalise a draft. At this point, however, Ghai
remembers that ‘the only people left in the constitution-making body were from
Raila’s side. Others were told to boycott. Kibaki and the [Democratic Party (DP)]
walked out ostentatiously at one point when they saw they wouldn’t get the vote
they wanted.” Particularly contentious to the Government were provisions for a
parliamentary system and some aspects of devolution. He resolved to work hard to
finish. ‘I had only ten or eleven days to finish and get an endorsement. We had to do
so much so quickly, and that’s why some parts are not so good.” Kibaki succeeded
in court, and the CKRC was prevented from passing its draft to the Government.
‘That he was able to get the Bomas draft approved by the delegates before the
reactionary forces disbanded the conference was a miracle,” says Mutunga.

Ghai returned to Hong Kong in 2004 soon after finalising the Draft Constitution
of Kenya (Bomas Draft).

I read in the papers that the High Court had declared the whole process and the constitution
unconstitutional. I felt terrible. I think I issued a couple of strong articles saying that, based
on the documents that started the process, we were legal. By that time, Kibaki had gotten
enough support and bribed enough people. They dissolved parliament altogether, and then

there was nothing more for me to do.
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Cottrell Ghai remembers the final push as particularly difficult. “They put huge
pressure on the closing stages of the process. There was a sense of great satisfaction
for having produced a document but he was disappointed.’

The Government’s hijacking of the process became most clear at the end of
the Bomas period, but Ghai faced enormous amounts of stress throughout the
process. Cottrell Ghai remembers calling him every morning from Hong Kong,
after reading the Kenyan papers online, to warn him about what he could expect
that day.

Ghai had little say, for instance, regarding the team of commissioners he would
lead, and it was clear that there were divisions. Some commissioners were little
more than spies for the Government side, sometimes purposely delaying progress,
while others were more interested in using the opportunity for personal profit than
for sincere constitutional reform. ‘After Yash had managed to unite the two sides,
he found himself with a very difficult CKRC, riven with self-interest, corruption,
people meeting with the President behind his back, people being paid off ... which
he had to mitigate on an ongoing basis, says Githongo. Mistrust was so deeply
embedded that Abubakar insisted on the verbatim recording of all meeting minutes.

It was the only protection against people who would change their views. Almost all our

meetings were recorded verbatim with the exception of two to three of them, where it was

so bad that people said to switch it off. Of course, that in itself was against what we had
agreed.

An early battle erupted over the Secretary of the CKRC, who — according to
both Abubakar and Ghai — was a severe alcoholic, incapable of discharging even
the most basic of his duties. “The person was not fit for public office,” Abubakar
remembers. When dismissal procedures started, however, Moi was against it, and
he threatened to disband the entire CKRC. Ghai and others stood firm, making it
clear that they were willing to walk away from the CKRC if the Secretary was not
dismissed. It worked. ‘It became so bad that when the other members realised that
we were willing to disband, they backtracked and went to see Moi. They convinced
him to give the Secretary a soft landing by appointing him to the Law Reform
Commission,” Abubakar recalls.

Corruption and betrayal were significant issues, dogging Ghai throughout his
time as head of the CKRC. Cottrell Ghai recalls this as a particular strain on Ghai.

Some of the commissioners were very nice, but others were lazy or corrupt. That was all a
big strain, constantly watching whether they were stealing, Yash would say, “I think I’'m going
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to resign” and then the next day, he would say, “It’s ok. I’ll carry on.” The up and down was
quite a strain.

Ghai agrees, attributing the onset of his diabetes to this period in his life.

Githongo also recalls Ghai’s stress and frustration.

Sometimes, he would rant and we would all sit and listen. And he would go on and on some-
times, talking about receipts and accounts, and then we would gently have to say, “Ok, let’s
get back to the agenda.” But he needed that outlet, that safe space to express himself.

Githongo explains that the kinds of problems he faced were new to him.

He is politically very savvy, but he had never functioned in a context where such avarice,
corruption and greed were so blatant. It was even amongst people who were very respected
legal scholars etc., and that seemed to really throw him. He was used to different types of
problems.

Abubakar remembers meetings in which members would try and build

consensus around a certain issue.

Then you see a commissioner signal and leave the room. Then two or three people follow
him. Then they would come back in and do a 180-degree turn on a position, or propose
something that is inherently illegal. You could see from his facial expressions that he was an-
gry, but there were few times when he would lose his temper. On a few occasions, he would
just walk out of meetings.

By the end, the process had taken a clear toll on Ghai. Recalls Githongo,

He has done some really difficult things. He has been in situations where guys would show
up armed and he would have to negotiate with them to leave their AK-47s outside of the
negotiation room. So he’s used to that, but this one is much more soul destroying. It’s avari-
cious, corrupt, deceitful and very money-oriented. That really threw him. He found himself
interacting with some of the most respected law scholars, and he found himself completely
stuck on issues like travel expenses. That took a toll. What was very clear to me is that Yash
has not only put his whole mind and all his experience — which are both considerable — into
this but he has put his whole heart into it. He would get very hurt by the betrayals, by the lies
and by the realisation that he had been strung along.

Ghai resigned in 2004, soon after returning to Hong Kong. Cottrell Ghai
remembers being in Italy on vacation. “The internet was not that good. We had to
use a dial-up connection, and after a lot of hassle he emailed his letter of resignation
to the President from there’
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Despite all the challenges, Ghai does not regret accepting the job. ‘It meant
a lot to me, especially because I had devoted a lot of my career to human rights.’
He says that the chance to return home after having been ‘thrown out” was also
significant.

In the long run, I feel it gave Kenya a new start. I don’t regret doing what I did. I met a lot of

people, and I know so many more Kenyans than I would have otherwise known. It was re-
ally, really challenging, but I felt quite pleased in the end that I was able to bring some peace.

There are still, however, elements that haunt him.

Our document was strongly parliamentary, and I think people liked it. We were trying very
hard to build a non-ethnic political system and many of those provisions are still in. I think
a parliamentary system is better and more participatory; you have to be more careful as
prime minister. Also, we hadn’t quite finished what we had wanted to do with devolution. I
regret these two things very much indeed. The people who are now saying to change these
elements are the ones who had not wanted it back then.

In spite of the significant problems faced by Ghai and the CKRC, the
Constitution of Kenya — finally promulgated in 2010 — is based largely on Ghai’s
Bomas Draft. For this reason, Ghai continues to be known as the ‘guru’ and the
‘father’ of the Constitution. One of his proudest achievements, and indeed one
reason why the Constitution receives such widespread, international praise, is the
Bill of Rights. ‘I am very proud of it,” Ghai says.

I think it’s a good document. It’s very people-oriented. There are a lot of methods through

which they can take action, which they must be allowed to do. And I am particularly pleased

about the Bill of Rights. If we are failing, it’s our fault. Our politicians have absolutely failed
us, and now it’s up to us to solve it.

Wanyoike agrees, describing the Bill of Rights as a personal reflection of Ghai’s
thinking on human rights. Says Wanyoike, ‘He has a very strong connection to it.
Even in terms of newer constitutions, I don’t think that we have any constitution
that surpasses the Kenyan Constitution, especially in terms of rights” Wanyoike
also credits Ghai for what he calls the uniquely ‘transformative’ aspects of the
Constitution.

What you get is an overthrow of the political order and the installation of a completely new

political order which clearly spells out values and principles. That element of transformation

is even more defining than any single chapter of the Constitution, and that was because of

the design that he and the CKRC put in place, which was very, very participatory. It’s now
very hard for the political class to try and trash what has been done.
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Mutunga agrees, especially with regard to the Bill of Rights.

Our Bill of Rights is the most modern in the world. It has borrowed from the progressive
development of human rights from the world over... I am proud of it, too. In my writings I
have called the jutisprudence envisioned by the Constitution “indigenous, rich, robust, pro-
gressive, decolonised, and de-imperialised”. I see the Constitution as rejecting and mediating
the status quo that is unacceptable and unsustainable in its various provisions. If implement-
ed, I have always argued, it could put the country in a social-democratic trajectory and act as
a basis of further progressive social reform... if we have the political leadership committed
to its implementation. It seems, however, that Kenyans as parents have given this “baby” to
a political leadership that cannot be trusted to grow and breathe life into it.

Githongo also laments the nature of Kenya’s leaders, who he believes are
incapable of implementing the 2010 Constitution with any sincerity.

On paper, our Bill of Rights is extremely progressive, but life is breathed into the Bill of

Rights by leaders agreeing to be accountable and surprising their people by saying, “I can’t

do this because it is wrong” Our guys make every effort to show that the Bill of Rights

doesn’t apply to them. If you are poor, then you can die anytime; the Bill of Rights doesn’t

apply to them. It hasn’t come to life for the majority of Kenyans.

On the other hand, Githongo believes that Ghai’s work on the Constitution
ensured that — despite everything — it continues to offer hope. He says, ‘We still have
a hugely corrupt and dangerous elite that will do anything to continue looting and
raping this country, but Yash wrote this Constitution so they can’t mess with certain

things.

Being Kenyan in Kenya

Ghai returned to Kenya in 2008, ‘with no expectations’ of getting involved in
constitutional work again. ‘We wanted to rest, he says, remembering the decision
that he and Cottrell Ghai took to settle in Nairobi. ‘We felt we were getting old.
Despite what he may have envisioned as a quiet life, however, the Ghais are never far
from the limelight. Manji describes the Ghais’ life: ‘For all their living in Muthaiga in
a nice house, all they do is work — and work and work and work.’

Ghai’s experience in and service to various nations have afforded him multiple
opportunities to make a home outside of Kenya. ‘With his outstanding legal training,
he could easily have developed “big man” syndrome and sat in London and held
court. He could’ve made himself an extremely nice life, says Manji. Cottrell Ghai
explains the decision to return to Kenya. “There was a conviction that he wanted to
be Kenyan in Kenya; he still does feel pretty strongly Kenyan.’
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Importantly, Ghai’s conception and quiet demonstration of his Kenyan identity
has allowed him to carve out a special niche for himself in his home country. Indeed,
Githongo credits Ghai’s ability to rise ‘above tribe’ as one reason why Moi agreed to
appoint him as Chair of the CKRC.

Yash made sense for Moi, who was in a political corner. He had no tribe but he was Kenyan.

He was very sharp and very respected, but he wasn’t affiliated with any big ethnic groups.
Moi, in his pure political, ruthless analysis, thought, “This is the right guy.”

Over the years, Ghai’s work with various communities around Kenya has
cemented his reputation. “Yash transcends. People see him, ordinary people see him
as just Yash, Githongo says.

Ghai’s model of Kenyan-ness has inspired others. Says Manji,

We grew up in the Moi era, and we were told not to engage in politics. Keep your head down,
say nothing. I tried once or twice and was told very clearly not to talk politics at the table.
There was this Asian tendency to quietly get on with your life and don’t let anyone know you
are thinking. Growing up under Moi, you weren’t entirely sure there was any kind of contri-
bution you could make. What I loved about Yash was that I was suddenly free to think and
talk about Kenyan politics and be political. Through his authority, he gave e authority to be
political. There was something there that liberated me. I saw a model of how to be Kenyan
and Asian. He really showed me how to make a contribution, and one way in which he did
that is by demonstrating how to feel Kenyan by transcending tribe.

It is unsurprising that — since returning to Kenya — both Ghais have continued
to dedicate much of their time and energy to constitutional work. Indeed, they
continue to invest time and energy in the Kenyan Constitution, ever-dedicated to
its power to effect change. Manji refers to Ghai as ‘a constitutional optimist and
something of an idealist.” Since resigning from the CKRC, Ghai has continued to
publicly write and speak about the Constitution. On many occasions, he has also
advised the Government on constitution-related issues and developments. His
‘Katiba Corner’ in The Star, which he and Cottrell Ghai began in late 2013, continues
to offer the latest analysis and commentary — from themselves and other experts —
on constitution-related matters in Kenya.

Perhaps the Ghais’ most important contribution and one that will house the
professor’s legacy in Kenya for a long time to come, is the KI, an NGO dedicated
to ‘achieving social transformation through the Constitution’. Wanyoike, recalls his
enthusiasm for the position.
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Yash is larger than life in academia and constitutional law. I knew his history quite well, and
I knew he was very principled. He had gone into exile just because he didn’t want to com-
promise on his principles, and he had been extremely successful. There is no question that
being able to work in an institution where Yash was the main person — for me — was icing
on the cake. Who else would you want to work for with regard to constitutions in Kenya
and globally? It was a moment of pride that I could associate myself with him and with an
institute that he founded. Being able to take advantage of Jill as well, of her interest in and

knowledge of law generally — again, that was a huge, huge bonus for me.

Kl is also a reflection of Ghai’s commitment to Kenya. There is a commitment

to harnessing local expertise and building a strong base of highly skilled lawyers.

Says Wanyoike,

says,

[H]ow do you justify calling yourself an institute when you use consultants, when you aren’t
a repository of expertise? We knew that, if we have the right people, even if we weren’t able
to mobilise financial resources, we would still manage. We also wanted to build a new group
of technical experts for the future. We saw ourselves as an extension of teaching institutions,
a place where people could come and learn about real life problems.

This extends to more than the training of lawyers. KI's Executive Assistant

[Blefore KI, I didn’t understand the constitution, but now — working with him — I have
learned a lot. I can say I am more knowledgeable about my rights and I can interpret some
of the articles, despite not being a lawyer. He has impacted a lot of people in terms of trying
to offer trainings to different communities and the world. A lot of people are more knowl-
edgeable and they appreciate and have pride in Prof for what he has done for this country.

The focus on technical expertise goes hand in hand with broad inclusion.

Wanyoike describes KI's desire to focus on groups that ordinarily would not get

attention. More than half of KI’s lawyers are women, and they appear before the

Supreme Court more than other female litigators.

True to Ghai’s spirit, KI fights hard to stay true to its own mission and priorities,

relying as little on donors as possible.

The programming of KI is not driven by donors or grants. 60-75 percent of litigation is not
reflected in activity reports for donors. It’s being creative, based on the needs and demands

of the country at the moment.

And it has worked. Says Manji,

[Wlhat you see in Katiba is the most robust lawyers you can imagine. Yash has got an in-

credible eye for good lawyers. Waikwa is a really good example — he is Kenya’s most brilliant
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lawyer. Everyone at Katiba is the same — the starting point is great lawyers and great legal
minds and everything else follows.

Both Ghais continue to be a mentor to many, including Manji, who describes
how the couple took her under their collective wing when she became the head
of the BIEA. ‘They were absolutely exemplary in looking after me. Any time I
wanted advice or anything I ever asked, they did for me. They were just outstanding.’
Speaking of Ghai specifically, she says, ‘He’s my teacher, as well as a mentor and an
advisor. He’s the grandfather of everything we are trying to do. There are many of
us who feel that” Mutunga concurs.

When I became CJ, he was a great mentor and advisor. He was one of the scholars and judg-

es who inducted the Supreme Court in Mount Kenya Safari Club (Yash used his contacts to

get us prominent jurists). His contribution to the development of progressive jurisprudence

based on the 2010 Constitution is exemplary. His and Jill's work at the Judiciary Training
Institute has been legendary.

The Ghais also continue to support KI. Says Wanyoike,

[A]t an intellectual level, they have always been very present, but at an administrative level
they have not. They have always given us a lot of autonomy to operate, while also creating
as much time for us as we have needed. People told me that Prof is difficult to work with,
because he is headstrong, but that was never borne out in my experience. He insists on in-
tegrity and honesty, and as long as he has confidence that is what is driving you, he is not in
your space. People don’t know this. He has so much deference and respect for people who
work for him. If there is ever a difference of opinion between him and the staff, he will
almost always defer to what staff have decided. He is extremely loyal to people who work
with him. This is at all levels.

Today, Ghai can often be found seated at the desk in the home office he
shares with his wife, a large room whose walls, shelves and surfaces seem to spawn
books. ‘It’s like a bomb of papers, Githongo says with a laugh. ‘He is the uber
big brain. Yash can stay up half the night and in the morning you have a written
constitution... and it’s flawless. It’s astonishing stuff.” And when he is seated in front
of his computer, referring from time to time to one or the other miniature pyramids
of books surrounding him, he appears the quintessential professor. At certain
moments, when he pulls out his old, dog-eared copy of the Kenyan Constitution —
peppered with his hand-written notes in the margins — to point to key sections and
emphasise his arguments, he remzains the quintessential professor.
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Most days, Cottrell Ghai is seated across from him. ‘We never realised the
sheer power and importance of the role of Jill in the beginning,” Githongo recalls.

Jill came in a bit later, and when she became visible, people did not know how to place

her. Then they realized that she’s as formidable a mind as Yash. She’s ferocious, totally big

brained and knows her stuff. It’s a team, a very formidable team. I don’t think Yash would

have made it this far, with the years of disappointments and betrayals, without her.

Ghai agrees, crediting his wife as his partner in thinking, writing and editing.
Even if it is not a jointly authored work, Ghai says, it is the product of ‘hours of
discussion’ with Cottrell Ghai. He is lucky, he says, to have such a valued professional
partner in his wife. When asked about her career, Cottrell Ghai is dismissive. ‘I
wasn’t zbat distinguished and I’'ve never been #hat ambitious. I've always told Yash
that the most interesting things I’ve done in my life have been because of him.

Ghai also sees his children and grandchildren at least once a year, and he
considers himself lucky to have made lasting peace with his ex-wife, who is now a
friend. Vacations are sometimes extended family affairs. It is lucky, Ghai thinks, that
it is possible to be one family in this way. Cottrell Ghai agrees, saying that seeing the
children remains an important priority for her husband. She worries that he does
not get more time with them. Ghai also maintains old relationships, taking the time
to visit and vacation with his close friends, whenever possible. Whitford says,

[I] admire him to no end. I feel very lucky that he would regard me as a close friend. I cer-

tainly regard him as a close friend. We came from totally different upbringings, but we just
hit it off. If he thinks well of me, I feel immensely grateful for that and flattered.

One of his most recent projects has been support of social justice centres in
Kenya. Wanyoike describes his commitment to these centres, which are based mainly
in Kenya’s poor, informal settlements. ‘He has actually contributed a significant
amount of money to establishing social justice centres, but he won’t take credit for it.’
Kavoi describes the impact of this work on Kenya today. Ghai’s support has allowed
the centres to maintain offices and it has also sent students to university. He uses
his networks to link the centres to other like-minded organisations, helping promote
their impact. Githongo describes such work as exemplary of Ghai’s independent
spirit and deep-felt conviction for promoting rights, especially amongst those who
are most disempowered. “Yash is a very frustrating figure for the elites. He is retired
and is hanging out with Mathare Social Justice guys. He should be at the country
club; that’s the model.
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Increasingly these days, Ghai expresses a desire to withdraw from public life.
He is working on a biography of his personal hero, Chanan Singh. It is a project
that means a great deal to him, both because of the great admiration he had for
Singh and because he promised his best friend — Singh’s son — that he would do
it. ‘In the last year, I feel age with a vengeance. Things I write take three or four
times longer than they used to.” And yet he seems rejuvenated by a walk through his
neighborhood, where he is a well-known and beloved figure, inevitably greeted and
often thanked by strangers. ‘It is a bit like being married to a rockstar,” Cottrell Ghai
says, describing the public attention. Wanyoike remembers being star-struck long
ago, before he had officially met Ghai.

In 2010, I was visiting Kenya, and I went to Uchumi in Sarit. I saw him there, shopping with

Jill, and I had this huge urge to introduce myself and say hi. But then I thought, “When you

are that well-known, you don’t want people to come up to you in the store.” So I disciplined
myself.

Cottrell Ghai says, however, that her husband enjoys the attention. ‘It gives
him a warm feeling; he feels appreciated by people in Kenya.

It may seem strange that, after all the betrayals Ghai endured in his home
country, he carries on with the same work, fighting for the same course. According to
Githongo, this is because Ghai’s work was always aimed at the common man. ‘When
a watchman recognises him, #hats what is more important for him, and #bats who he
wrote the Constitution for.” He goes on,

[O]nce Kenyans respect you for something, no one can take it away. The watchman on the

road, the packers in the shops will give him that respect — not because he’s powerful or rich

but because he has stood up for the people. Kenyans realise that the same people that have

cheated them have cheated him. Ghai has been called “the man who solved the wotld,” a
title at which he shakes his head.’

In Kenya, though, Githongo says Ghai is known as ‘zzu wa robo safi (a pure-
hearted man). That’s the way ordinary people know him, describe him and appreciate
him.

Reflecting back on his career, Ghai says, ‘I always wanted to serve the people
if I could. I have always been conscious that, if I have been doing something good,

it’s because I probably had better opportunities than others.

Githongo believes that Ghai’s work will continue to impact Kenya for
generations to come. ‘His contribution to human rights is without equal. He is in
the very fortunate position that people will appreciate him more and more as time
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passes. It’s a slow burn. Kenyans realise.” Manji agrees, remarking, ‘It’s not just in the
books, or in the law courts. He protests in the streets! He’s got a real connection to
ordinary people, and that to me is his contribution to human rights.’

Ghai’s work has not always made him popular, especially in Kenya. In fact, Ghai
recently lamented certain politicians’ rhetoric, which blames the 2010 Constitution
for problems that clearly are the result of elites’ unwillingness to respect the rule of
law. Mutunga is not surprised. In fact, the former Chief Justice points out that Ghai
was honored by the Queen of England for his work while his home country failed
him. Mutunga refers to Matthew 13:57, a Bible verse that reads, ‘And they took
offense at him. But Jesus said to them, “A prophet is not without honour except in
his own town and in his own home.”

‘He continues to work against the grain,” Githongo says, ‘so his phone won’t
ring. The moment the crisis comes, the phone will ring off the hook. All the
hoodlums will call him then. He’s our fireman.
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The theory and practice of Yash Pal Ghai
with respect to legal education*

William CWhitford

ash Pal Ghai has had a long, still continuing, career in law. During this time

i he has served many legal roles, as an educator, researcher, counsel to private
parties, conciliator/mediator for disputing groups or intetrests, and, most
famously of all, as a drafter and interpreter of constitutions throughout the world.
In this paper I will focus on legal education. I will attempt to state Ghai’s views,
espoused eatrly in his career and maintained throughout, about what legal education
should be or aspire for. I will conclude by raising a few questions about the practice
of legal education in East Africa in the many years since Ghai concluded his period

as a legal educator here.

Ghai was born and raised in Kenya. He received his basic legal education at
Oxford, took a year at Middle Temple to earn a barrister’s license. He also began his
research at Oxford on ethnic divisions within the state and how to accommodate
them, a topic that was to occupy him for the rest of his life. He then did a year of
graduate study at Harvard, which greatly influenced both his approach to teaching
and understandings of the law. Thereafter, in 1963, he became the first East African
member of faculty at the new law school at the University of Dar es Salaam (Dar).
This law school was established in 1961 as the first law school in East Africa. It was
the only East African law school until the late 1960s, drawing students from each
East African country (and a few from Zambia and Malawi). Much has and should
be written about this Faculty and the programme it developed over this period.
It is widely accepted that the programme that was developed was novel for legal
education in Africa at the time. And Ghai fully participated in that development,
even serving as Professor, and from 1968-70 as the first East African Dean of the
Dar faculty. I will describe the view of legal education that was developed by a

* T am grateful for comments on an catlier draft of this chapter by Willy Mutunga and Bart Rwezaura.
Responsibility for all errors is mine.

~113~



Willian C W hitford

majority of the Dar law faculty at the time as Ghai’s view, as I believe it was and is,
but its generators or authors were many.'

There are two key perspectives about the nature of law and law’s role in society
that inform Ghai’s perspectives on legal education. I will use the present tense in
describing the perspectives, because I believe Ghai currently adheres to them, but
they are also fundamental to the vision of legal education developed during his Dar

period.

First, Ghai is not one who doubts that legal rules exist, and that they are
determinant, in the sense that they account in important part for judicial decisions
reached by applying them. To him, legal rules are more than the language used in
legal opinions to rationalise results; they are also one of the determinants of those
results.” To this extent he reflects the teaching of Herbert Hart’s positivism and rejects
some versions of legal realism.” But Ghai also believes that legal rules often contain
ambiguities that foreclose a kind of robotic or deterministic application to accepted
facts. And for that reason Ghai believes it is important to study the social policies
that the legal rule is designed to serve. By appealing to the underlying policies it is
possible to make rational, even convincing, arguments about how the ambiguities
should be resolved. It is also possible to make more accurate predictions about the
future resolution of ambiguities if one makes the often reasonable assumption that
courts and other legal decision-makers will seck to further the policies sought to be
furthered by the ambiguous legal rule. The implications for legal education from
this view of the nature of law is that students need to learn, and scholats need to
study, not just the formal statement of the rules but also the social policies that
knowledgeable people (or lawyers) generally agree the rules are designed to advance.
The study of law should not just be the rote study of legal rules, even as the study
of rules remains important.

' Ghai has himself written about his expetiences on the Dar faculty duting his time there and reflected

on how it influenced his views about legal education and other matters. Yash Pal Ghai, ‘Legal radicalism,
professionalism and social action: Reflections on teaching law in Dar es Salaam,” in I Shivji (ed.) Lawits of legal
radicalism: Reflections on teaching law at the University of Dar es Salaam, 1986, 26-35. 1 believe the views I express in
this essay are consistent with what Ghai himself wrote in that essay, though the emphases are different in some
respects.

> Ghai’s strong commitment to constitutionalism in later years in his career are dependent on this conviction
that legal rules make a difference.

3 For an excellent review of the conflicts between Hart’s positivism and various schools of realist thought,
see the excellent book by another founder of the Dar faculty, William Twining, Kar/ Llewellyn and the Realist
Movement, 2™ edition, Cambridge University Press, 2012.
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The perspective on the nature of law that I have just described is sometimes
called the ‘internal’ view. It attempts to predict the future, and argue for particular
resolution of ambiguities, from the perspective of maintaining the internal logic of

law.

The second fundamental perspective that guides Ghai’s views about legal
education embraces an ‘external’ (in addition to an ‘internal’) view of the law. By
an external view I mean an assessment of whether law, as applied, serves the policy
objectives set by government or that are favoured by the analyst, other persons, or
interest groups.” An external perspective on law requires not only assessment of a
law’s impact on law appliers (judges, administrators, others), which can be part of
an internal study of law. An external view also requires assessment of a law’s impact
on private individuals or entities, such as businesses or potential criminals, whose
behaviour may be incentivised by desired legal benefits or feared legal sanctions.
Those determinations inevitably mean turning to the behaviourial sciences and their
methodologies for measuring behaviour and its causes. It is not enough to study
the published opinions of judges or administrators. Inevitably, while some of the
behaviours observed will be caused by incentives created by the law, there will be
causes for the observed behaviour that will have little to do with the law. There is
rarely perfect correlation between the behaviour sought or intended by a law and
the behaviour in fact. Or, as it is sometimes put, there is inevitably a ‘gap’ between
the behaviour that a law sought to cause or achieve and the behaviour-in-fact after
enforcement (if any) of an enacted law.

Because an external assessment of law inevitably involves resort to the methods
of the behavourial sciences (like economics, sociology, psychology, political science)
to describe behaviour and determine its causes, legal studies from an external
perspective are sometimes described as ‘law and society’. In Dar, the study of law
from an external perspective came to be called ‘law in context’. Ghai’s commitment
to the study of law from an external perspective as part of legal education stems
from at least two ideas about the role of law schools in society. Law is one tool
rule makers (largely government) can use to change or develop society, other tools
including persuasion and force (through use of police, etc.). Often law is the favoured
tool. Ghai believes that lawyers play a powerful role in making these laws and so
law students should learn in law school about strategies for using law effectively

* One of the clearest descriptions of the difference between an internal and external view or study of law
can be found in Richard Abel, ‘Law books and books about law;’ 26 Stanford I.aw Review, (1973), 175.
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to accomplish various policy objectives.” Inevitably this requires instruction in the
classroom about various external perspectives about law, as there are clearly things
to be learned about the effective uses of law to achieve policy goals and also about
the limitations of law as a vehicle for change. Belief in this kind of instruction
was particularly apt in the context of the 1960s at Dar. As the first law school
in Bast Africa, with very able students who were among the first East Africans
of African descent to study law, it was obvious many graduates would ascend to
positions of influence and authority in their countries where they could influence
what laws were adopted and how law was used to pursue various goals. The case for
teaching students about law-making as well as law-application was especially strong
in those years at Dar. And development, especially economic development, was the
commanding political programme in all the East African countries served by the law
school. An external perspective allowed the law school to try to be relevant to that
political imperative.

In the 1960s the emphasis was on law as a tool for development, and studies
and teaching from the external perspective was oriented towards how law might
better help government fulfill its goals. Not long thereafter, however, there emerged
concerns about government as a reliable agent for goals and objectives that enjoyed
wide approval®, such as either development or respect for individual rights. In that
context, there emerged greater concern about how law could be designed to fulfill
one of its historic roles — as a check on excesses by various government actors. This
shift towards a concern about what is sometimes now called ‘good governance’, not
at the expense of development as an objective but in addition to it, also suggests the
need for legal studies from the external view. In studying government malfeasance
and nonfeasance, it is not enough just to look at published legal decisions, assessing
them for consistency with governing legal rules (the internal view). It is necessary to
look at actions by government actors that never are subject to legal assessment by
a court or administrative tribunal, and at social problems (e.g., pollution, or hunger)
that should be addressed by government agencies but are not. So once again the
methods of the social sciences are needed to ascertain behaviour and its causes.

> Ghai also believes that it is appropriate to study within legal education what policy objectives are
appropriate and why.
¢ Ghai was an eatly proponent of concern for the role of law in good governance, as evidenced by his

pathbreaking and influential book, Public law and political change in Kenya (1970) (with JPWB McAuslan). Another
influential early work in the good governance tradition is Issa Shivji, Tanzania: The class struggle continues (1973).
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The second basic idea about a law school’s role that led Ghai to embrace an
external perspective on law stemmed from his belief that legal education belonged
in a University setting, Historically legal education has not always been so located.
It often has been taught as essentially a craft, where the primary obligation is to
learn the rules. But Ghai embraced the then modern trend to place legal training in
a University setting. And within a University setting the idea that a law school, and
especially its faculty, should play a societal role as an independent, critical observer is
natural, and Ghai embraced it with gusto. It is impossible to fully perform the role of
an independent critic of the legal system without embracing an external perspective
to the study of law. To Ghai, one’s critical responsibilities went beyond identifying
inconsistencies in recent legal decisions with guiding precedents, which is something
that can be done from an internal perspective. It included critiquing whether it
was appropriate, given various policy objectives, for Fast Africa to continue with a
legal system and rules that, aside from customary law and institutions, were largely
copied from the English legal tradition.” And in the circumstances in East Aftrica
in the 1960s, it included critiquing whatever changes were or were not proposed in
the inherited legal system by sitting governments. East Africa lacked many of the
institutions other than the University who might play the outsider, critical role. There
was some independence of the press, but not a lot, and the kinds of civil society
organisations that now exist had not yet been formed or were in their infancy.

Ghai’s commitment to legal training in a University setting, and to the obligation
of all University departments to engage in independent critique, leads naturally to
another key part of Ghai’s vision for legal education. Ghai believes that the law
schools should be constituted substantially by full time faculty with a significant
research responsibilities and with protection against dismissal or other sanction
because of views expressed in scholarship or in the classroom. Full time faculty,
who do not hold outrageously heavy teaching responsibilities, are necessary so that
they have time to fulfill their obligations as independent critical commentators.
Another reason to have full time faculty is to insure the faculty’s independence
when doing scholarship. A faculty member who supplements their income with
other commitments, including law practice, can be compromised in the expression
of views — for example, by a fear of alienating a potential client. And to insure

7 In a 1987 article reviewing legal scholarship on Africa over the previous 25 years, Ghai noted that the
scholarship produced by anglophonic law schools in West Africa was dominated by critique from what I have
called the internal perspective, whereas East African law schools, led by Dar, had mostly produced scholarship
from the external perspective. YP Ghai, ‘Law, development and African scholarship, Modern Law Review’ (1987)
750-776.
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independence in the expression of views, faculty need job security to the extent of
barring dismissal because of the content of views expressed.

Ghai’s strong preference for full time law faculty brings to mind a personality
characteristic of his that features prominently, I am confident, in the minds of
almost everyone who knows or has known Ghai and reflects on his nature.® That
characteristic is his commitment to absolute integrity, in all aspects of his life
including his scholarship. An excellent example of that integrity, which also illustrates
his commitment to the external perspective on law and to being an independent,
critical, commentator on legal developments, is his first book published as a law
professot, Public law and political change in Kenya.” In this book Ghai critiqued the pre-
and post-independence developments respecting public and land law in Kenya, and
in a very negative way. It was a bold move for a still young Kenyan and reflected his
commitment to absolute integrity in his account of the subject he was analysing,
whatever the personal consequences to him.

I have emphasised Ghai’s commitment to an external perspective, and to a
faculty member’s obligation to contribute independent, critical commentary on
legal affairs, but I would be remiss if I did not also emphasise his commitment to
the professional training of students. Ghai believes that it is the responsibility of
law faculties to provide that professional training, or at least to see to it that it is
provided to students."” Ghai himself trained as a barrister and he represented clients
while at Dar. He actively participated, as the faculty’s only member of the Bar, in

8 Professor Issa Shiviji, once Ghai’s student, has given me permission to quote the following passage from
an email he sent to me on 2 December 2015:

“As a student, I was extremely impressed by Yash’s integrity as a scholar and his commitment and devotion as a
teacher. I often used to narrate to my colleagues of how I would see Yash with books in his both armpits and
hands, climbing the stairs of the library around 1:00 pm when most students and staff would have gone for lunch.
(Iused to go to the library at that time because that was the only time you could find law reports!).... Yash wanted
to get the best out of his students and I think he managed it. We, I mean radical students, respected him even if
we did not always agree with him.”

? The book, published in 1970, was co-authoted with JPWB McAuslan, one of the founding members of
the faculty at Dar. McAuslan was driven by similar commitment to the truth and justice. This shared outlook
yielded an academic partnership between Ghai and McAuslan that went well beyond this book. They also wrote
about Tanzania’s constitutional development, particularly its one party constitution, in addition to joint advice
to the constitutional commission on how to maximise human rights within the framework of a one party state.
Years later, when they met as faculty members at Warwick they developed and taught together a course in law and
development, which flourishes to this day, many years later.

10 In the early years of legal education planning in East Africa, there was debate, especially in Kenya, about
how much law schools should be responsible for practical training and how much should be assigned to a post-
graduate training program that law graduates would be required to undertake before being licensed to practice.
This debate is well described in William Twining, Tegal education within East Africa,” in East African Law Today,
British Institute of International and Comparative Law, 1966, 115 ¢/ seq.
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the legal aid clinic established early on at the law school. Throughout his career he
has supported clinical legal education as part of legal education. He wants students
to be trained as effective professionals, for which they need to study law from the
internal perspective. He has expressed concern that at the end of his time at Dar,
and in subsequent years, external perspectives about law were emphasised in the
classroom at the expense of adequate training in professional knowledge and skills."

Ghai left Dar in 1970. By that time the idea of a single law school within East
Africa, with students coming from all three countries, had been abandoned, and
national law schools had been established in Uganda and Kenya. Ghai resigned from
Dar and a Tanzanian became Dean. Ghai’s appointment to the new law faculty at
the University of Nairobi was blocked by the then Kenyan Government, most likely
a reaction to the criticism he directed at it in his book. He became a Senior Fellow
and Lecturer at Yale Law School for two years (1971-73) and during this period he
became the Director of Research for the International Legal Centre. The Centre
was particularly concerned about legal education and research in the developing
world. The Centre prepared two important reports in the eatrly 1970s, one entitled
Legal education in a changing world and the other Law and development: The future of law
and development research. Ghai was a key member of the drafting committee for each
report and wrote much of the text. Both reports, especially the former (on legal
education) reflected views that Ghai had developed while at Dar (and described
above). This includes a commitment to what I have called the external perspective
as an important part of legal education and research, and the importance of placing
legal education in a University setting with full time faculty. A couple of quotes,
which follow, will provide the overall thrust of the report:

(1) “We have seen that in many law schools of Africa, Asia, and Latin America, the predomi-

nant concept identifies the law as simply a system of prevailing legal norms.... Consequently

... the law school curriculum reflects this image by teaching the content of legal doctrine

while ignoring the social context in which it operates or its impact on behavior.

More recently, there has developed a different view which conceives of law and the legal
system and legal education as instruments to achieve various social objectives. Law and
society, therefore, are intimately interrelated, not only because law is a social product, but
because law has as a goal the making of a more developed and just society. This concept of
law emphasizes not only knowledge of the law as a set of normative rules and the capacity
to interpret it, but the acquisition of other skills and insights, e.g., ability to analyse and
evaluate the policy assumptions behind the law; awareness that there are problems of social

" Ghai, ‘Legal radicalism, professionalism and social action: Reflections on teaching law in Dar es Salaam,’
26-35.
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development which may be affected by the law; appreciation of relationships between the
legal system and political and economic system and of the social sciences as tools to enable
informed development of law as an instrument of social change...”?

(2) ‘At the heart of legal education and research is the law teacher.... Many of the recommen-
dations in our report depend on the ability and effectiveness of the law teacher.... Isolated
individuals as full-time law teachers have existed for some time. But the effort to recruit
cadres of full-time teachers to develop institutions is something new (in lesser developed
countries) .... We believe that no real or lasting improvements in legal education can come

about unless there is a ‘critical mass’ — a core group — engaged full time over significant pe-

tiods of time in that occupation.””?

Ghai left the International Legal Centre to become a Research Fellow at the
University of Uppsala (Sweden), where he did little teaching. He became a regular
law faculty member once again when he joined the faculty at the University of
Warwick in 1978. By this time, however, his career as a consultant, constitution
drafter, and the like had begun, and it frequently took him to the South Pacific.
Ghai decided to remain a full time academic, as he was later at the University of
Hong Kong, though in both institutions he wrote expert legal opinions in areas
closely tied to his academic research. Ghai’s prodigious work ethic (and long hours)
made it possible for him to undertake consultant obligations without shorting his
contributions as a full time faculty member. Ghai wrote little about legal education
outside Africa during this period, but he did contribute two important articles
assessing the condition of legal education in Anglophone subSaharan Africa.'

Ghai was the Senior Public Law Professor at the University of Hong Kong from
1989-2002. As the senior professor he mentored and advised graduate students and
young faculty, in addition to teaching courses. He wrote little about legal education
during this period. But he demonstrated his continued commitment, as a legal
academic, to providing independent critical commentary on legal developments
within the areas of his expertise. Ghai’s period in Hong Kong included the handing
over of Hong Kong from Britain to China. Ghai wrote the authoritative treatise on
Hong Kong’s Basic Law"> — a document that defines the limited autonomy of Hong
Kong from the Chinese Government. He also frequently wrote commentary for

12 International Legal Centet, Legal education in a changing world, 1975, 60.
3 International Legal Center, Legal education in a changing world, 76-7.

'* Ghai, ‘Legal radicalism, professionalism and social action: Reflections on teaching law in Dares Salaam’;
Ghai, ‘Law, development and African scholarship’.

'S Yash Pal Ghai, Hong Kong’s new constitutional order: The resumption of Chinese sovereignty and the Basic Law, Hong
Kong University Press, 1997.
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Hong Kong’s press on that topic and about the state of both democracy and civil
liberties in Hong Kong, In all this activity Ghai once again demonstrated his absolute
integrity and his commitment to providing an independent voice, frequently taking
positions critical of the Chinese Government. For example, Ghai served on a small
task force to review Hong Kong laws for compatibility with the Basic Law. In that
capacity he resisted Chinese Government suggestions to declare incompatible laws
that Ghai believed were in fact very compatible, and significant tensions between
Ghai and the Chinese Government resulted, leading ultimately to Ghai’s resignation
from the task force.

The University of Hong Kong was the last institution with which Ghai was
affiliated as a full time faculty member. From there he returned to Kenya to help
draft and later to help implement Kenya’s new Constitution. In that role, he was
usually an insider, as a principal drafter and proponent, and not usually an outside
critic.' But after adoption of the Constitution he reaffirmed his commitment to the
idea of being an outside critic by establishing, with Jill Cottrell Ghai and a fellow
Kenyan, Waikwa Wanyoike, the Katiba Institute to monitor developments in the
implementation of the Constitution."”

There remains for me to discuss to what extent Ghai’s vision of what an ideal
law school should be (what I will call the Ghai ideal) has been fulfilled in East Africa,
the land of his origin and current residence. Ghai himself published a discouraging
assessment in 1987."

Law faculties in Africa were established at a time of high optimism.... [T]here were expec-
tations of rapid and equitable economic growth. Law was expected to play a crucial role in
the transformation of these societies.... The promise of democracy and economic growth

has not, however, been fulfilled.... Law has played little role in political or economic devel-

1 There was a period during the preparation of the Constitution when Ghai clearly acted as an outside

external critic. After the election of President Mwai Kibaki in 2002, the draft Constitution approved at the
Bomas’ Constitutional Conference (acting as a constituent assembly), which was chaired by Ghai, was substantially
amended by the Government and put up for referendum in 2005. By that time Ghai had resigned as chair of the
Constitution of Kenya Review Commission (CKRC). As a private citizen Ghai wrote a series of columns for The
Standard, a Kenyan daily, discussing the pros and cons of various provisions of the proposed Constitution. These
articles are a classic example of an academic acting as a legal analyst taking what I have called the external view,
and illustrate what Ghai long advocated was a prime responsibility of legal academics. Since the enactment of
the Constitution in 2010, Ghai has continued to write in the press, chiefly in The S7ar’s ‘Katiba Corner’, on various
aspects relating to the implementation of the Constitution.

17 See, wwwikatibainstitute.org. Ghai fully participates in the Institute’s many activities, including strategic
public interest litigation, writing publications and newspaper articles, lobbying Parliament, civil education, and
participating in civil society public demonstrations.

'8 Yash Pal Ghai, Law, development and African scholarship” 774-75.

~121~



Willian C W hitford

opment. Nor have lawyers been the central actors in promoting and mediating change; they
are peripheral to the system of political and economic power. The influence of universities,
especially that of legal academics, on policy has been small.

Twenty-five years ago a university lectureship was both well remunerated and prestigious.
Library facilities were adequate, teaching loads were reasonable.... Today a university post is
not particularly highly regarded. A career in politics, civil service or the private sector is much
better rewarded, and offers greater possibilities to influence policy.... [A] university salary is
no longer sufficient for a decent living. Most law teachers are consequently forced into con-

sultancies or commissioned research, especially where the payment is in foreign exchange....

The shrinking of resources and shortages of foreign exchange have taken a terrible toll
on libraries.... [U]niversity libraries are unable to keep up subscriptions to the leading law
reports and journals of common law countries, including England.... [E]ven local materials
cannot be (copied) for distribution to students.... Students rely heavily on notes taken during
lectures....

I am not qualified to assess whether this 20-year-old critique, which Ghai
made of Anglophone legal education throughout sub-Saharan Africa (excluding
South Africa), still applies to the overall state of legal education in contemporary
East Africa.”” Some things have clearly changed for the better. For example, the
availability of many legal materials online at low or no cost, and widespread access to
computers, lessens the impact of the deficiencies in libraries. Further the increased
interest in constitutionalism, especially in Kenya, has made law more important in
the formulation and implementation of public policy than was probably the case
when Ghai wrote in 1987. So the potential for a legal academic to interest students
in important contemporary public policy issues, and to have an impact through
research and publication, may be greater.

On the other hand, some trends seem discouraging. There has been a big
growth in the number of law schools in all three countries,” and some of them may
have very limited research ambitions for their faculty. Most of the long established
law schools have greatly expanded their enrollments, responding to a demand for
law degrees. The result has been very large classes in the established, university-

" For a somewhat similar but more recent critique, again focusing on legal education in Anglophone, sub-
Saharan Africa (and not just East Africa), see Muna Ndulo, ‘Legal education in Africa in the era of globlization
and structural adjustment,” 20 Penn State International aw Review 487 (2002).

% Abdul Paliwala, ‘Context, political economy and good governance: Avatars of Dar legal education’ in
Thanos Zaratoudis and Valerie Kelley (eds), Land law and urban policy in context: Essays on the contributions of Patrick
MeAuslan, Routledge, 2016, 16-17 n. 11 (|[Clurrently there are 11 accredited law schools in Kenya; 11 accredited
law schools in Tanzania; 9 accredited and 4 unaccredited ones in Uganda.’)(2015).
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based law schools, which makes it difficult for the teacher to engage students in
opportunities to express themselves in a critical manner about how law impacts
society. I believe that the practice of offering tutorials, and even seminars, has largely
disappeared. What opportunities do students have these days to engage in critical
dialogue with faculty? And the burden of marking whatever exams and essays are
required leaves faculty with little time to engage in their own research. Further, most
faculty continue to supplement their University pay with consultancies, a private
practice, and what have you.”" The result is that, with some laudable and notable
exceptions®, many law faculty in East Africa may not be fulfilling the role of being
the independent critic of legal developments that Ghai pioneered as an essential
role for legal academics many decades ago.

At the same time there has been substantial growth of civil society institutions
in East African countries since the 1960s, when Ghai was formulating his ideas
about legal education. Fundamental to Ghai’s vision is the idea of a University as a
protected space where faculty and students can provide independent, disinterested
and critical commentary of public affairs. In todays East Africa, civil society
institutions can fulfill some of that role. Indeed, Ghai himself is now engaged in
nurturing the Katiba Institute, which he helped found and which is committed
to providing critical commentary about the implementation of Kenya’s new
Constitution. Civil society can fill some of the gaps left by a failure of East African
legal education to live up to the Ghai ideal. But only some of the gap. Certainly
they cannot correct the inadequacies in the education of law students that Ghai so
poignantly identified in 1987, and to the best of my knowledge largely remain.

Conclusion

Ghai has performed many roles and fulfilled many social functions during his
long and illustrious career. Being a legal academic is just one of those roles, but it is

*' These conclusions are verified by a recently published assessment of legal education in Kenya. Patricia
Kameri-Mbote, ‘Legal education and lawyers’, in Yash Pal Ghai & Jill Cottrell Ghai (eds), The legal profession and the
new constitutional order in Kenya, Strathmore University Press, Nairobi, 2015, 121-138. Some sample conclusions by
Professor Kameri-Mbote are: ‘Unfortunately, most of those who teach law have other engagements elsewhere
and thus most of their time is not spent in teaching law.” (Id., 134); ‘Research is not entrenched as part of the law
school agenda.” (Id., 135).

2 Listing names risks omitting scholars who should be mentioned as still living up to the Ghai ideal. As
examples of what I have in mind, I mention Joe Oloka-Onyango and Sylvia Tamale of Uganda, Issa Shivji and
Chris Maina Peter of Tanzania, and Patricia Kameri-Mbote and Sylvia Wairimu Kang’ara in Nairobi.
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the focus of this contribution. An examination of Ghai’s practice during his early
years as a legal academic at Dar in the 1960s reveals a clear conception of what Ghai
believed a legal academic should be or strive for. It emphasised two characteristics
that Ghai has emphasised in all his social roles: excellence and absolute integrity.
It also embraced both what I have called an internal and an external critique of
law, both in teaching and in scholarship. I have emphasised in my account Ghai’s
embrace of the external perspective, which requires the legal academic to assess
what is happening on the ground and compare it to what law aspires for as justice.
It is the external view that is illustrated by Ghai’s many challenges over the years of
the ‘powers that be’, in the name of principles that undetlie and/or should undetlie
a just legal system.

~124~



Yash Pal Ghai: A realist and materialist

interpretation of human rights discourse
William Tawining

first met Yash Pal Ghai' on the campus of Harvard University in the spring
I of 1963. He was reading for the LLM. I was based at University College

Dar-es-Salaam, but on a short visit to the United States. That day my task
was to try to persuade Ghai to join the Law Faculty in Dar. This proved to be easy
and soon afterwards he became a colleague and a life-long friend. Ghai and I have
worked together in Dar, New York, Uppsala and Warwick, and for several years with
the Commonwealth Legal Education Association and the Commonwealth Human
Rights Initiative to which he has made a substantial contribution. We have, of
course, coincided at conferences and other events in many other places. I have also
followed admiringly from afar his adventures in designing constitutions, negotiating
settlements, and courageously expressing his views, while wondering how he has
had the time and energy to publish important contributions to scholarship, not
least in Hong Kong where his writings about ‘one country, two systems’ have been
particularly influential. Furthermore, I first met Jill Cottrell Ghai, as she now is, in
Nigeria in the 1960s and she was also a colleague at Warwick. Thus the connection
is a close one and I can claim to know Ghai well personally as well as professionally.

Accordingly, when I embarked on a modest project aimed at drawing the
attention of Western legal scholars to the writings of jurists from the ‘Global South’
Ghai was an obvious choice. I am not a specialist in Human Rights Law but I had
also worked closely with him and with three other individuals who had also written
about human rights among many other things. I had the advantage of being familiar
with their writings, knowing about their background and where their concerns came
from, and what made each of them have a distinctive ‘voice’ as both activists and
scholars in this important area.

Since I have already written in praise of Ghai more than once, I decided to
republish the most substantial piece and later, with our mutual friend and former
colleague Abdul Paliwala, set this in the context of the wider project of helping to

! Sce the bibliography for references to Yash Ghai’s very extensive writings on human rights.
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make other ‘Southern voices’ to be broadcast more widely to relevant circles.” In
the book Human rights, southern voices I included only a brief introduction to Ghai’s
career and contributions so as to make more room for him to speak for himself, but
in a lecture in Alberta I gave a longer account, which is reproduced here with only
minor changes.’

Ghai on human rights

Ghai has unrivalled experience of constitution-making in postcolonial states.
Besides his unquestioned academic and practical expertise, he has succeeded in win-
ning the trust of many rival political leaders of different persuasions, often in tense
situations, not least because of the obvious sincerity of his commitment to opposing
all forms of colonialism and racism. He has shown great courage in standing up to
his critics and autocratic rulers. His courage and negotiating skills are legendary.

Almost all of the constitutions that Ghai has helped to design and introduce
have included a bill of rights. They have generally fitted broadly liberal ideals of
parliamentary democracy, judicial independence, and the rule of law. He has been
an outspoken critic of governmental repression, especially detention without trial
and torture, but there is a discernible ambivalence in his attitude to human rights.
For example, he was editor and principal draftsman of an important report by the
Commonwealth Human Rights Initiative, entitled Puz our world to rights: Towards a
Commonwealth human rights policy, published in 1991.* Yet in 1987 he was co-editor
(with Robin Luckham and Francis Snyder) of The political economy of law: A Third
World reader, which presented a distinctly Marxian perspective and which contains no
mention in the index of rights, human rights, or constitutional rights, except a few
references to habeas corpus.”

After the ‘collapse of communism’, symbolised by the fall of the Berlin Wall,
some former Marxist intellectuals adopted the discourse of human rights.* However,

? William Twining and Abdul Paliwala, Southern voices: Exctending the project.

? This was part of the MacDonald Lecture at the University of Alberta in 2005 originally published in the
11 Review of Constitutional Studies 203-79 (2007) and adapted here with permission of that journal. Since then Yash
and Jill Ghai have continued to work indefatigably in many places, especially in Hong Kong and Kenya, and have
become increasingly influential in and beyond the places they have worked in.

* Commonwealth Human Rights Initiative, London.

> Yash Ghai, Robin Luckham and Francis Saydet, The political economy of law: A Third World reader, Oxford
University Press, Delhi, 1987.

¢ For example, Issa G Shivii, The concept of human rights in Africa, CODESRIA, London, 1989.
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Ghai’s ambivalence has deeper roots. Perhaps the key is to be found in his own
account of his intellectual development.” In a refreshingly frank memoir, he tells how
he moved from orthodox legal positivism (Oxford and the English Bar), through
a phase of liberal reformism (Harvard and the eatly years in Dar) to accepting
the basics of Marxist critiques of neo-colonialism and of Julius Nyerere’s African
Socialism from about 1967. He acknowledges that his acceptance of Marxism was
not wholehearted. He recognised the value of Marxian structural analysis of political
economy, but this was tempered by three concerns: First, as an East African Asian
he was especially sensitive to racist attitudes that he discerned among locals as well
as expatriates: “What passed in general for radicalism in those days included a large
amount of racism and xenophobia.”® Second, he had a ‘predilection for free debate,”
which was beginning to be stifled by a local form of political correctness. And
third, while his university colleagues were academically stimulating, most lacked any
sense of the importance of legal technicality and practical sense. They taught their
students to despise the law, but not how to use it:
My experience seemed to point to the problems when fidelity to the law weakens — the ar-
rogance of power, the corruption of public life, the insecurity of the disadvantaged. I was
not unaware, of course, of other purposes of the law which served the interests of the rich
and the powerful. But the fact was that it did increasingly less and less so; a whole body of
statutory law since TANU [the ruling party] came to power had begun to tip the scales the
other way. I retained my ambivalence about the legal system, and was not attracted to the
attitudes of many private practitioners I met (or the interests they served). At the same time

I knew the evasion of the law or the dilution of its safeguards harmed many of the people
the radical lawyets were championing.'

Ghai’s experiences in Dar were formative in important respects. In nearly all of
his work since then, three tensions are apparent: a strong commitment to certain basic
values, tempered by a pragmatic willingness to settle for what is politically feasible
in the circumstances; a genuine interest in theory, especially political economy, and
a determination to be effective in the role of a good hard-nosed practical lawyer; "'

7 This essay, revealingly entitled ‘Legal radicalism, professionalism and social action,” appears in a volume
(Issa G Shiviji (ed.), The limits of legal radicalism University of Dar-es-Salaam, Dar-es-Salaam,1986) commemorating
the twenty-fifth anniversary of the Faculty of Law, University of Dar-es-Salaam.

®  Ghai, ‘Legal radicalism,” 29-30.

? Ghai, ‘Legal radicalism,” 29-30.

19" Ghai, ‘Legal radicalism,” 27.

""" Ghai, ‘Legal radicalism, 31.
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and a materialist, Marxian perspective on political economy sometimes in tension
with a sincere belief in liberal values embodied in the rule of law, an independent
judiciary, and human rights. Until his retirement from Hong Kong he also had to
balance the demands of teaching, research, and writing with practical involvement
in high-level decision making in a continually expanding range of countries. As a
consultant he has also had to reconcile his belief in the importance of local context
— historical, political, and economic — with a general approach to constitutionalism
and constitution making. He is a rare example of a foreign consultant who genuinely
rejects the idea that ‘one size fits all’.

In the early years of his career, Ghai wrote about many topics mainly from a
public law perspective. He joined in East African debates about the arguments for
and against bills of rights and he addressed particular topics, such as habeas corpus,
racial discrimination, and the position of ethnic minorities.'” While still in Dar, with
Patrick McAuslan, he wrote Public law and political change in Kenya” which is now
widely rated as a classic. However, it was not until about 1990 that he focused his
attention regularly on human rights as such. This is perhaps due to ‘the increased
salience’ that human rights discourse achieved during this period. Even then, he
has consistently viewed bills of rights and the international human rights regime
as one means among many that may serve to protect the interests of the poor
and the vulnerable as well as satisfy majority and minority interests. As we shall
see, his approach has generally been more pragmatic than idealistic and it is only
quite late that he devoted much space to writing about human rights theory. Rather
than try to attempt to trace his intellectual development or summarise his general
constitutional theory, I shall here focus on three papers that illustrate more general
aspects of his approach to human rights: the role of human rights discourse in
reaching constitutional settlements in multi-ethnic societies, his critique of the
‘Asian values’ debate of the early 1990s, and his exchange with Abdullahi An-Na’im
about the justiciability of economic and social rights. In considering these particular
pieces, it is important to bear in mind that Ghai is primarily a public lawyer for
whom bills of rights are only one aspect of constitutionalism and human rights
discourse is but one aspect of constitutional and political theory. He has continued

12 See especially Ghai, ‘Independence and safeguards in Kenya’ 3 East African Law Journal, 1967, 177-217;
Dharam P Ghai and Yash Ghai (eds) Asians in East and Central Africa, Minority Rights Group, London, 1971; also,
DP Ghai & YP Ghai, eds. & intro., Portrait of a minority: Asians in East Africa Oxford University Press, Oxford,
1971; YP Ghai & JPWB McAuslan, Public law and political change in Kenya: A study of the legal framework of government
Jfrom colonial times to the present, Oxford University Press, Nairobi, 1970.

13 Ghai and MacAuslan, Public law and political change in Kenya.
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to write in this area during the past decade, but these three papers still stand out as
illustrating aspects of his general approach.

Negotiating competing claims in multi-ethnic societies

Ghai, as a Kenyan Asian, comes from an embattled minority. One of his first
monographs, written with his brother, DP Ghai, a distinguished economist, was
entitled Asians in East and Central Africa. In nearly all of the countries where he has
served as a constitutional adviser, protecting the interests of significant ethnic or
religious minorities has presented a major problem. And of course, multiculturalism
is a pervasive phenomenon in most societies today. So it is hardly surprising that this
theme has been in the foreground of his more general writings on human rights.

In a symposium published in the Cardozo Law Review (February 2000)," he
drew on his experiences of constitution-making to make what is perhaps his fullest
statement of a general position on human rights. His central thesis is that both
of these debates often obscure the political realities and the potential practical
uses of human rights discourse as a flexible framework for negotiating acceptable
compromises between conflicting interests and groups.

Ghai warns against interpreting human rights discourse too literally or solely
in ideological terms. Rather, he adopts ‘a more pragmatic and historical, and less
ideological, approach.””® In his experience, concerns about ‘culture’ have in practice
been less important than the balance of power and competition for resources.
Human rights rhetoric may be used — sometimes cynically manipulated — to further
particular interests ot, as in the Asian values debate, to give legitimacy to repressive
regimes by emphasising the right to self-determination of sovereign states (but not
necessarily of peoples or minorities within those states).

Nevertheless, in his view, human rights discourse has provided a useful
framework for mediating between competing ethnic and cultural claims, and
in combating repressive regimes, just because it is flexible and vague and not
rigidly monolithic.'" In domestic constitutive processes and constitutional law,

'* Yash Ghai, Universalism and relativism: Human rights as a framework for negotiating interethnic claims’
21 Cardozo Law Review 4, (February 2000) 1095
15 Ghai, ‘Universalism and relativism’, 1099.

1 He proceeds to clarify:
By the ‘framework of rights’ I mean the standards and norms of human rights reflected in international
instruments and the institutions for the interpretation and enforcement of rights. This means that no permissible
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the international human rights regime has provided a crucial reference point for
local debates. In a study of constitution making in four quite different countries
— Canada, Fiji, India, and South Africa — he found that the relevance of rights
was widely acknowledged, much of the content and orientation of competing
viewpoints was drawn from foreign precedents and international discourse, and
groups presented their claims in terms of different paradigms of rights, drawn
largely from transnational sources. In short, international norms and debates were
used as resources for local arguments and negotiations in the process of achieving
a constitutional settlement:

For multicultural states, human rights as a negotiated understanding of the acceptable
framework for coexistence and the respect for each culture are more important than for
monocultural or mono-ethnic societies, whete other forms of solidarity and identity can be
invoked to minimize or cope with conflicts. In other words, it is precisely where the concept
or conceptions of rights are most difficult that they are most needed. The task is difficult,
but possible, even if it may not always be completely successful. And most states today in
fact are multicultural, whether as a result of immigration or because their peoples are finding
new identities.”

Ghai uses his four case studies to explode a number of myths: First, he challenges the as-
sumption that culture is the salient element in determining attitudes to rights, a matter of
significance when ‘cultural relativism’ is invoked to undermine the case for human rights.'
‘Culture’ is not irrelevant, but it operates in complex ways. Culture is not monolithic, but
protean; no community has a static culture;'” cultures change and intermix; homogeneity
of culture within a nation state is nowadays exceptional, and indeed much state effort is

policies are arbitrary. Instead, they must be justified by reference to a recognized right, the qualifications that may
be lawfully imposed on the right, or a balance between rights. The procedures and guidelines for the balance and
tradeoffs must be included within the regime of rights. The notion of framework also refers to the process of
negotiations or adjudication which must be conducted fairly within certain core values of rights. There must also
be the acceptance of the ultimate authority of the judiciary to settle competing claims by reference to human
rights norms.

Ghai, ‘Universalism and relativism’, 1103-104.

7" Ghai, ‘Universalism and relativism’, 1102.

18 In respect of the four case studies he concluded:
‘Culture’ has nowhere been a salient element determining attitudes to rights. It has been important in Fiji, Canada,
and South Africa, but it has been important in different ways... . With the exception of the Canadian first
nations [‘the Aborigines’], the proponents of the cultural approach to rights were not necessarily concerned
about the general welfare of their community’s cultural traditions. They were more concerned with the power
they obtain from espousing those traditions... . The manipulation of “tradition” by Inkatha is well documented.
Fijian military personnel and politicians who justified the coup were accused of similar manipulation by a variety
of respectable commentators.
Ghai, ‘Universalism and relativism’, 1135-306.
1 See Lisa Fishbayn’s insightful paper on judicial interpretations of ‘culture’ in family cases in South Africa,
Lisa Fishbayn, ‘Litigating the right to culture: Family law in the New South Aftica’ 13 International Journal of Law
Policy and the Family, 1999, 147.
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devoted to artificially creating a common culture as a prop for national unity. Questions
of the relation of rights to culture arise within communities, as when women or minorities
have invoked rights to challenge or interrogate ‘tradition’. As Boaventura de Sousa Santos
and others have suggested, cross-cultural discourse can generate new forms and enrich the

culture of rights.®” Perhaps, most important, Ghai emphasises that ‘the material bases of
P2

“rights” are stronger than cultura

Second, Ghai attacks as a myth the idea that the origins and current support
for universal rights are solely Western. Historically, the sources of the international
regime are quite diverse, with different ‘generations’ having different supporters.”
During the colonial period, for example, the British were among the strongest
opponents of rights talk, especially in relation to self-determination or local bills
of rights. At that time, nationalist leaders were strong supporters of human rights,
especially the right to self-determination, but that enthusiasm did not always survive
beyond independence. Bentham, Burke, and Marx were among the critics of rights
within the Western tradition. During the Cold War, the Eastern bloc generally
championed social and economic rights, the Western powers individual civil and
political rights. In South Africa it was the whites who historically opposed universal
human rights, and, after the end of apartheid, it was the black majority who were the
most committed to them.” In modern times, political leaders have invoked ‘the right
to self-determination’ as a defence against external criticism of internally repressive
regimes and at the same time dismiss ‘rights discourse’ as a form of Western neo-
colonialism — as in the Asian values debate.

Itis no doubt true that the current international regime of rights derives largely
from western intellectual traditions, but Ghai points out that today ‘there is very
considerable support for rights in Asia, among parliamentarians, judges, academics,
trade unionists, women’s groups, and other non-governmental organisations.”*
When Western-dominated organisations, such as the World Bank, the International
Monetary Fund, and state foreign aid agencies promote ‘human rights and good

% Ghai, ‘Universalism and relativism’, 1098, citing Boaventura de Sousa Santos, Toward a new legal common

sense Routledge, London, 1995. See Jeremy Webber’s thesis that Aboriginal rights in Canada are best understood
to be the product of cross-cultural interaction rather than as the result of some antecedent body of law; Jeremy
Webber, ‘Relations of force and relations of justice: The emergence of normative community between colonists
and Aboriginal peoples’ 33 Osgoode Hall Iaw Journal, 4, 1995, 623.

2 Ghai, ‘Universalism and relativism’, 1100, 1136.

% Compare Upendra Baxi’s account of alternative human rights histories, in Upendra Baxi, The future of
human rights Oxford University Press, New Delhi, 2002, 67-72.

% Ghai, ‘Universalism and relativism’, 1137-38.

* YP Ghai, ‘Human rights and Asian values’ Public Law Revien; 9, 1998, 169.
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governance and democracy, they tend to emphasise a narrow band of individual
and property rights rather than the whole spectrum that were included in the original
Universal Declaration of Human Rights.* Such selectivity illustrates the flexibility, and
possibly the incoherence, of the general framework of rights discourse. Whatever
the origin, the general framework and current support are not specifically Northern
or Western.

Third, Ghai strongly challenges the use of sharp dichotomies in this context.
For example, he identifies at least five types of relativist positions that need to be
distinguished:* (i) strong cultural relativism — i.e., that rights depend upon culture
rather than upon universal norms; (i) that cultural differences do indeed exist, but
only the Western concept of human rights is acceptable as a basis for universal
norms (conversely, some Asian politicians argue that their societies are supetior to
the West because their cultures emphasise duty and harmony rather than individual
rights and conflict); (iif) moderate cultural relativism — i.e., that a common core of
human rights can be extracted from ovetlapping values of different cultures;” (iv)
that cultural pluralism can be harmonised with international standards by largely
internal re-interpretation of cultural tradition — the basic approach of Abdullahi An-
Na’im; and (v) that an enriched version of rights can be developed by intercultural
discourse, which can lead towards a new form of universalism. Ghai concludes:

On the more general question of universalism and relativism, it is not easy to generalise. It
cannot be said that bills of rights have a universalising or homogenising tendency, because
by recognizing languages and religions, and by affirmative policies a bill of rights may in fact
solidify separate identities. Nevertheless, a measure of universalism of rights may be nec-
essary to transcend sectional claims for national cohesion. Simple polarities, universalism/
particularism, secular/religious, tradition/modernity do not explain the complexity; a large
measure of flexibility is necessary to accommodate competing interests. Consequently most
bills of rights are Janus-faced (looking towards both liberalism and collective identities).
What is involved in these arrangements is not an outright rejection of either universalism
or relativism; but rather an acknowledgement of the importance of each, and a search for

a suitable balance, by employing, for the most part, the language and parametets of rights.*

» The Universal Declaration of Human Rights included social, economic and cultural rights as well as civil
and political rights, and recognised the importance of duties. See Ghai, ‘Human rights and Asian values’, 170.

% Ghai, ‘Universalism and relativism’, 1095-99. The formulation in the text is mine. Ghai’s categoties are
recognisable, but some writers distinguish between many more positions. On the ambiguities of ‘relativism,” see
Susan Haack, ‘Reflections on relativism: From momentous tautology to seductive contradiction,” in Manifesto of a
passionate moderate: Unfashionable essays University of Chicago Press, Chicago, 1998, 149.

¥ A prominent modern example Alison Dundas Renteln, Relativism and the search for human rights Sage, London,
1990; See also Renteln, ‘Relativism and the search for human rights’ 90 American Anthropologist, 1, 1988, 64.

2 Ghai, ‘Universalism and relativism’, 1139-40.
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On the basis of these four case studies, backed by his wide practical experience,

Ghai suggests some further general conclusions: First, rights provide a framework

not only for cross-cultural discourse and negotiation, but also ‘to interrogate

culture’ within a given community, as when women have used them to challenge

traditionalists in Canada, India, and South Africa.?’ Second,

in no case are rights seen merely as protections against the state. They are instruments for
the distribution of resources, a basis for identity, and a tool of hegemony, and they offer a
social vision of society. Rights are not necessarily deeply held values, but rather a mode of
discourse for advancing and justifying claims.”

Third, in multi-cultural societies, balancing of interests requires recognition

of collective as well as individual rights, including rights connected with being a

member of a group, as with affirmative action in India.”’ Fourth, where rights are

used for balancing interests, there is no room for absolutism of rights. They have

to be qualified, balanced against each other, or reconceptualised.” Fifth, a stable

settlement in a multi-ethnic society often involves recognition and appropriate

formulation of social, economic, and cultural rights. This in turn requires an activist
state.*® Sixth,

since interethnic relations are so crucial to an enduring settlement, and past history may have
been marked by discrimination or exploitation, a substantial part of the regime of rights has
to be made binding on private parties.*

Finally, the requirements of balancing conflicting interests within a framework

of rights give a major role to the judiciary in interpreting, applying, and reinterpreting

the constitutional settlement in a reasoned and principled way.”

Ghai’s approach is illustrated by his treatment of the so-called ‘Asian values’ debate. This is
widely perceived as a concerted attack on human rights by spokespersons for what is wrong-
ly regarded as representing some kind of Asian consensus. Ghai argues that the debate has
obscured both the complexity and the richness of debates about rights within Asia.

Ghai, ‘Universalism and relativism’, 1137.
Ghai, ‘Universalism and relativism’, 1137.
Ghai, “Universalism and relativism’, 1138.
Ghai, ‘Universalism and relativism’, 1138.
Ghai, “Universalism and relativism’, 1138.
Ghai, “Universalism and relativism’, 1138.

Ghai, ‘Universalism and relativism’, 1138-39. See also, however, his caveats about the role of the judiciary

in relation to economic and social rights, discussed below.
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The ‘Asian values’ debate

The authoritarian readings of Asian values that are increasingly championed in some quar-
ters do not survive scrutiny. And the grand dichotomy between Asian values and European
values adds little to our understanding, and much to the confounding of the normative basis
of freedom and democracy. (Amartya Sen)*

“The Asian values debate’ refers to a controversy that flared up in the run-up to
the Vienna World Conference on Human Rights in 1993 (Vienna Conference). After
the collapse of communism, increased attention to human rights issues had led to
growing criticism of human rights violations in China and also in countries that had
been allies in the Cold War. This was also the period of increased conditionalities
being imposed by international financial institutions and Western aid agencies in the
name of ‘human rights, good governance and democracy’. In a regional meeting
preparatory to the Vienna Conference, many Asian governments signed The
Bangkok Declaration,”” which was widely interpreted as an attempt to present a united
front against growing Western hegemony. Lee Kuan Yew (and the Government of
Singapore) and Muhathir Mohamed (and the Government of Malaysia), who could
hardly be considered representative of the whole of Asia, framed this North-South
confrontation in terms of a fundamental conflict between ‘human rights and Asian

values’.

The Asian values debate rumbled on for over a decade and surfaced in a number
of different contexts, of which one of the most interesting and important was
the positions taken by China both internally and externally in response to Western
criticism.” Ghai was one of a number of ‘Southern” intellectuals who jumped to the
defence of ideas about human rights and democracy as not being peculiarly Western.
In a series of papers published between 1993 and 1999, he sharply criticised the

* Amartya Sen, ‘Human rights and Asian values: What Lee Kuan Yew and I Peng don’t understand about
Asia’ 217 The New Republic, 2-3, 14 July 1997, 40.

" Final declaration of the regional meeting for Asia of the World Conference on Human Rights, A/ CONE.157/ASRM/8,
A/CONE157/PC/59, 7 Aptil 1993. Other accessible documents include Government of Singapore, Shared
values, Government of Singapore Printers, Singapore, 1991; and a useful symposium in 1994 in Forejgn Affairs,
including Fareed Zakaria, ‘A conversation with Lee Kuan Yew’ 73 Foreign Affairs, 2, 1994, 109 and the response
by Kim Dae Jung, ‘Is culture destiny?: The myth of Asia’s anti-democratic values’ (1994) 73 Foreign Affairs, 6, 89.
See also Ghai ‘Rights, social justice and globalization in East Asia’ in Joanne R. Bauer & Daniel A. Bell, (eds), The
East Asian challenge for human rights Cambridge University Press, Cambridge, 1999, 241.

% See Ann Kent, China, the United Nations and human rights: The limits of compliance University of Pennsylvania
Press, Philadelphia, 1999; and Rosemary Foot, Rights beyond borders: The global commmunity and the struggle over human
rights Oxford University Press, Oxford, 2000.
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arguments and positions adopted by the leaders of Singapore and Malaysia and in
the process developed his own general position on human rights.”

We need not enter into the details of Ghai’s criticisms of the Singapore and
Malaysian versions of the Asian values position, which he treats as both insincere
and confused.” He suggests that the true motive for their campaign was to justify
authoritarian regimes at a time when they were being subjected to criticism both
internally and internationally for repression of dissent and civil liberties. However,
participating in the debate sharpened Ghai’s focus on the connections between
culture, the market, and human rights. Here it is sufficient to quote his own summary
of his treatment of one phase of the debate as it surfaced before and during the
Bangkok meeting in March and April 1993, preceding the Vienna Conference:

Asian perceptions of human rights have been much discussed, particularly outside Asia,
stimulated by the challenge to the international regime of rights by a few Asian governments
in the name of Asian values. Placing the debate in the context of international developments
since the Universal Declaration of Human Rights 50 years ago, [the author] argues that in-
ternational discussions on human rights in Asia are sterile and misleading, obsessed as they
are with Asian values. On the other hand, the debate within Asia is much richer, reflecting a
variety of views, depending to a significant extent on the class, economic or political location
of the proponents. Most governments have a statist view of rights, concerned to prevent
the use of rights discourse to mobilize disadvantaged or marginal groups, such as workers,
peasants, or ethnic groups, or stifle criticisms and interventions from the international com-

munity."! Howevert, few of them [i.e. governments] subsctibe to the crude vetsions of Asian

¥ In the version of ‘the Asian values position” advanced by Lee Kuan Yew and the Government of Singapore,
Ghai summarises the core of the argument as follows: (i) The West is decadent — lawless, amoral, and in economic
decline. This decadence is due to its emphasis on democracy and human rights based on extreme individualism.
Rights consciousness has made people selfish and irresponsible and promoted confrontation and litigiousness.”
(i) Asian societies have maintained social stability, economic progress, and a sense of moral purpose on the
basis of a culture and ethos that emphasises duties and subordinates individual interests to the welfare of the
community. (iii) There is a Western conspiracy to subvert Asian political independence and economic success by
imposing decadent alien values on Asian culture. Ghai challenged all of these positions in Ghai, ‘Human rights
and Asian values’, 176-77; cf. the more detailed critique in Yash Ghai, “The politics of human rights in Asia’in G.
Wilson (ed.), Frontiers of legal research, Chancery Law Publishing, Chichester, 1995.

* Ghai tended to dismiss the Bangkok Declaration as an incoherent and self-contradictory document, a
political compromise that was hardly worth deconstruction (e.g,, Ghai, “The politics of human rights in Asia’, 209;
Ghai, ‘Human rights and Asian values’, 174) and to concentrate on the arguments of Lee and Muhathir, about
whom he was equally scathing (Ghai, ‘Human rights and Asian values’, 174): “To draw from their pretentious
and mostly inconsistent statements a general philosophy of Asian values is like trying to understand Western
philosophy of rights and justice from statements of Reagan and Thatcher’.

1 Ghai points to the highly selective presentation of Asian values by some protagonists, glossing over the
hierarchical structures of relationships, subordination of women, the exploitation of children and workers,
nepotism and corruption based on family ties, and the oppression of minorities. Ghai, ‘Human rights and Asian
values’, 177.
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values, which are often taken abroad as representing some kind of Asian consensus. [The
author] contrasts the views of governments with those of the non-governmental organiza-
tions (NGOs) who have provided a more coherent framework for the analysis of rights in
the Asian context. They see rights as promoting international solidarity rather than divisions.
Domestically, they see rights as means of empowerment and central to the establishment of

fair and just political, economic and social orders.*

To start with, Ghai was quite dismissive of arguments that human rights
representa form of cultural imperialism — the imposition of values that are atomistic,
confrontational, and self-seeking on a culture that emphasises harmony, consensus,
hard work, and solidarity. This argument, in his view, exaggerated the homogeneity
of ‘Asian’ cultures, distorted the nature of human rights, and overemphasised the
place of culture in economic success. However, in a later paper on ‘Rights, duties
and responsibilities” he decided to take more seriously the argument that some Asian
traditions, notably Hinduism and Confucianism, emphasise duties rather than rights,
and that this is a supetior way to organise society.” ‘Duty’ in this context is more
abstract than the Hohfeldian idea of duty: it refers to obligations or responsibilities
attached to office or status or class, rather than merely being the correlative of
claim rights. Such responsibilities prescribe right and proper conduct in respect
of a given role or relationship, like father-son, husband-wife, friend-friend, and,
most important, ruler-subjects. In one interpretation of Confucianism, such duties
could be said to be less self-regarding than rights, more communitarian, oriented to
harmony rather than conflict, and more informal, emphasising honour, peace, and
stability. “The key duties are loyalty, obedience, filial piety, respect, and protection.’**
Ghai acknowledges that in some societies this version of Confucianism can be
attractive:

I do not wish to oppose a broader notion of duty in the sense of responsibilities or civic

virtue. There is clearly much that is attractive in persons who are mindful of the concerns

of others, who wish to contribute to the welfare of the community, who place society above
their own personal interests. No civilized society is possible without such persons. There is
also much that is attractive in societies that seek a balance between rights and responsibilities
and emphasize harmony. Nor do I wish to underestimate the potential of duty as a safeguard

against abuse of power and office. I am much attracted to the notion of the withdrawal of
the Mandate of Heaven from rulers who transgress upon duties of rulers (although I am

> This is based on the Abstract to Ghai, ‘Human rights and Asian values’.

“ Yash Ghai, ‘Rights, duties and responsibilities” in Josiane Cauquelin, Paul Lim, Birgit Mayer-Konig
(eds) Asian values: Encounter with diversity, Curzon Press, Richmond, Surrey, 1998, 20-42 (volume republished as
Routledge, 2014).

* Ghai, ‘Rights, duties and responsibilities’, 29.
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aware that this was largely impotent as a device of responsiveness or accountability or dis-
cipline of rulers).*

However, these virtues mainly concern social relations of human beings
within civil society rather than relations between citizens and the state, which is
the primary sphere of human rights. Moreover, as modern Confucian scholarship
suggests, there is a downside to such a philosophy:* a duty-based society tends to
be status oriented and hierarchical, and in some societies, Confucian duties rarely
extended beyond family and clan, promoting corruption rather than a genuine civic
sense. Confucius himself emphasised the moral responsibilities of the ruler, was
contemptuous of merchants and profits, and was against strong laws and tough
punishments — for authoritarian, market-oriented, and often corrupt governments
to invoke Confucius is hypocritical. By conflating the ideas of state and community,
the official protagonists of Asian values obscure the role of the regime of rights to
mediate between state and community:

That the contemporary celebration of duty has little to do with culture and much to do with

politics is evident from the various contradictions of policies and practices of governments

heavily engaged in its exhortation.”

In the present context, perhaps the important point is a warning against taking
any debates and discourse about human rights too literally. The context is typically
political, and the same discourse can be used or abused for a wide range of different
political ends. Above all, such discourse is historically contingent:

I believe that rights are historically determined and are generally the result of social struggles.
They are significantly influenced by material and economic conditions of human existence.
It is for that reason unjustified to talk of uniform attitudes and practices in such a diverse
region as Asia. Rights become important, both as political principles and instruments, with
the emergence of capitalist markets and the strong states associated with the development
of national markets. Markets and states subordinated communities and families under which
duties and responsibilities were deemed more important than entitlements. Rights regulate
the relationship of individuals and corporations to the state. Despite the lip service paid to

* Ghai, ‘Rights, duties and responsibilities” 37-38.

0 Ghai, ‘Rights, duties and responsibilities’, 38, citing William Theodote de Bary, The trouble with Confucianism
Harvard University Press, Cambridge, MA, 1991. He also points out that traditional Confucianism placed more
emphasis on the individual than has generally been recognised, citing Yu-Wei Hsich, “The status of the individual
in Chinese ethics’ in Charles Moore, (ed), The Chinese Mind: Essentials of Chinese philosophy and culture University of
Hawaii Press, Honolulu 1968; and Tu Wei-Ming, Confucian thonght: Self-hood as creative transformation State University
of New York Press, Albany, 1985.

7 Ghai, ‘Rights, duties and responsibilities’, 34.
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the community and the family by certain Asian governments, the reality is that the State has
effectively displaced the community, and increasingly the family, as the framework within
which an individual or group’s life chances and expectations are decided. The survival of

community itself now depends on rights of association and assembly.*®

The role of judges in implementing economic, social, and cultural rights

The Universal Declaration of Human Rights covered both civil and political
rights (CPR) and economic, social, and cultural rights (ESCR). It made no formal
distinction between the two classes. However, during the Cold War, the distinction
became significant and was sharpened in the ideological battles between the
Western powers and the Eastern bloc, the former prioritising CPR, the latter ESCR.
This distinction became further entrenched both in international covenants and
through the influence of the colonial powers and the Soviet Union on subordinated
countries. Thus the European Convention on Human Rights* is restricted to civil
and political rights, and this limitation has spread to many Commonwealth countries.
The distinction still lives on, for example in the domestic and foreign policies of the
United States and of the People’s Republic of China. However, the constitutions of
India (1949) and South Africa (1994) are significant exceptions to this privileging of
one set of rights to the exclusion of the other.

The validity of the distinction has long been a matter of contention, and the

claim that ‘human rights are interdependent and indivisible™” is widely supported

by the human rights community. At the start of the Millennium the debate became
sharply focused within Interights, an influential London-based NGO, by the
responses to a memorandum prepared by Ghai that was intended to focus the
program of Interights on ESCR:

It was not my intention to expound a theory of ESCR, but to suggest a focus for work. I ac-
knowledged the importance of ESCR as rights, but cautioned against an over-concentration
on litigation strategies and pointed to limitations of the judicial process in view of the nature
of ESCR. The memo implied the need to avoid polarities or dichotomies (such as justiciabil-
ity and non-justiciability and civil and political/economic and social rights). In this as other
instances of enforcement of the law, there was a division of labour between court-oriented

“ Ghai, ‘Rights, duties and responsibilities’, 169. On the complex relationship between economic globalisation
and human rights in Asia, see Yash Ghai, ‘Human rights, social justice and globalisation’ in D. Bell and ] Bauer
(eds) The East Asian challenge to human rights, Cambridge University Press, Cambridge, 1999.

9 Co jon_for the protection of human rights and fundamental freedoms, 4 November 1950, CETS No. 005.

0 On Baxi’s criticism of this and other ‘mantras’, see Baxi, The future of human rights n.190 and accompanying
text.
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strategies and other modes of enforcement. It was important, in discussions of the en-
forceability of ESCR, to pay attention to the relationship between judicial enforcement and
the supporting framework that other institutions could provide, as well as to the effects of
litigation on wider participation in the movements, and lobbying, for human rights.”

The memorandum provoked mixed reactions. The ensuing debate culminated
in a valuable collection of essays edited by Ghai and Jill.** This volume throws
light not only on issues such as justiciability but also on the specific nature of
ESCR, different methods of implementation, and the experience of the courts in
several countries in dealing with them. The final chapter by the editors represents a
significant development of Ghai’s views.”

In this volume, the debate was initially framed by contrasting positions asserted
by An-Na’im and Lord (Anthony) Lester.”* An-Na’im objected in principle to the
classification of human rights into two broad classes. He argued that this distinction

leads to the perception that ESCR ate inferior,” it denies the claim that human

t,56

rights are indivisible and interdependent,” it is not based on any consistent or

coherent criteria of classification, and it undermines ‘the universality and practical
implementation of al/ human rights>” In particular, An-Na’im attacked the idea
that no ESCR should be enforced by the judiciary. All human rights need to be
supported by a variety of mechanisms, and the role of each mechanism should be
assessed and developed in relation to each right. But it is not appropriate to leave
promotion and enforcement to national governments, for the fundamental aim of
protecting human rights ‘is to safeguard them from the contingencies of the national political
and administrative processes”® The judiciary has a vital role to play in this. An-Na’im

*' Yash Ghai and Jill Cottrell (eds) Economic, social and cultural rights in practice: The role of judges in implementing
economis, social and cultural rights, Interights, London, 2004, vi.

2 Ghai & Cottrell Economic social and cultural rights in practice, Vi.

 Ghai & Cottrell Economic, social and cultural rights in practice, 58.

>* Abdullahi An-Na’im, “To affirm the full human rights standing of economic, social and cultural rights’ in
Ghai & Cottrell Economic, social and cultural rights in practice, T; Lester and O’Cinneide, “The effective protection of
socio-economic rights” in Ghai & Cottrell, Economic, social and cultural rights in practice, 16.

% For example, “[W]ithin the European system, ESCR has been relegated to non-binding charters and
optional protocols.” An-Nai’im, “To affirm the full human rights standing of economic, social and cultural rights’
11.

* For example, a right to freedom of expression is not much use to the vulnerable without a right to education;
conversely, implementation of a right to education is dependent on freedom to research and communicate freely.
An-Nai’im, “To affirm the full human rights standing of economic, social and cultural rights” 11.

7 An-Nai’im, ‘To affirm the full human rights standing of economic, social and cultural rights’ 11. [emphasis
added].

¥ An-Nai’im, ‘To affirm the full human rights standing of economic, social and cultural rights’ 8.
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placed great emphasis on the importance of human rights as universal standards
incorporated in the international regime and backed by international co-operation
in their implementation. The framework of international standards is crucial for the
recognition of ESCR as human rights.
Lord Lester and Colm O’Cinneide developed a familiar response: while acknowledging that
ESCR are indeed human rights and the poor and the vulnerable need protection from vi-
olations of both classes of rights, they argued that ESCR are best protected by non-judi-
cial mechanisms. For reasons of democratic legitimacy and practical expertise, the judiciary

should have a very limited role in those aspects of governance that involve allocation of

resources, setting priorities, and developing policies.*

In the ensuing debate it became clear that the range of disagreement was
quite narrow. This is hardly surprising within a group of human rights experts
(mainly lawyers) arguing in the context of an NGO that is committed to promoting
ESCR. There appears to have been a consensus on a number of points: that ESCR
should be treated as rights, that their effective enforcement and development was a
matter of concern, that this requires a variety of mechanisms, that the idea of the
interdependence of rights is of genuine practical importance, and that the concept
of justiciability’ is too abstract and too fluid to provide much help in delineating an
appropriate role for the judiciary in respect of ESCR.

Ghai took issue with An-Na’im on two main grounds: An-Na’im placed too
much emphasis on the international regime as the foundation for national policies

on rights,”

and he was wrong in suggesting that those who want a restricted role
for the judiciary are necessarily opposed to ESCR as rights. Nevertheless, Ghai
suggested that the differences between An-Na’im and the proponents of judicial
restraint can easily be exaggerated — they are mainly differences of emphasis about
a role that is contingent on local historical and material conditions. Several of the
commentators made the point that courts have taken ESCR into account when

interpreting CPR provisions.

One senses that Ghai may have been somewhat impatient with a debate which
seems to have been based largely on mutual misunderstandings of the seemingly
conflicting viewpoints. No one denied that courts had some role to play in this

% Ghai & Cottrell (eds), Econonic, social and cultural rights in practice, vi.

@ Reliance on international norms brings in all of the difficulties of hegemony and alleged imposition; and
it ignores the national character of the constitution as a charter of the people themselves to bind their rulers . . .
and it ignores the critical importance of local action, democracy etc.” Ghai, ‘Introduction’ in Ghai & Cottrell (eds),
Economic, social and cultural rights in practice, 2.
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area, while An-Na’im was not asking that they should be seen as the only relevant
mechanism. However, the debate stimulated Ghai to develop his own ideas about
the nature of ESCR and the role of human rights discourse in framing state policies.
Without claiming to do justice to a rich and detailed analysis, one can perhaps
pinpoint three key ideas underlying his position:

First, he was stimulated to articulate his view of the role of courts in relation
to ESCR. This should not be static but generally speaking should be less prominent
than their role in relation to CPR. After a survey of the case law developed so far,
especially in India and South Africa, including cases in which courts had been felt
by critics to have become too involved, concluded:

Courts can play an important role in ‘mainstreaming” ESCR by (a) elaborating the contents

of rights; (b) indicating the responsibilities of the state; (c) identifying ways in which the

rights have been violated by the state; (d) suggesting the frameworks within which policy
has to be made, highlighting the priority of human rights (to some extent the South Afri-
can courts have done this, by pointing to the need to make policies about the enforcement
of rights, and Indian courts by highlighting the failure of government to fulfil [Directive

Principles of State Policy] so many years after independence). There is a fine balance here,

for there is always a risk that courts may cross the line between indicating failures of policy

and priorities and indicating so clearly what these priorities ought to be that they are actually

making policy.”!

“The primary decision-making framework must be the political process.** The
main contribution of courts in Ghai’s view should be ‘in developing core or minimum
entitlements.”” However, once policies have been formulated by government or
other agencies, backed by standards and benchmarks, courts may also have a role in
implementing such standards.

Second, Jill and Ghai point out that issues about justiciability cannot turn
on the difference between CPR and ESCR, or on some untenable distinction
between negative and positive rights.* They distinguish between two aspects of
justiciability that are often confused:® (i) explicit non-justiciability, when a constitution
or law explicitly excludes the jurisdiction of the courts, for example the Directive
Principles of State Policy in the Indian Constitution; and (i) non-justiciability as a

¢ 7ill Cottrell and Yash Ghai, “The role of the courts in the protection of economic, social and cultural rights’

in Ghai and Cottrell, Economic, social and cultural rights in practice, 86.

@ Cottrell and Ghai, “The role of the courts in the protection of economic, social and cultural rights’, 89.

% Cottrell and Ghai, ‘“The role of the coutts in the protection of economic, social and cultural rights’, 87.

# Cottrell and Ghai, “The role of the coutts in the protection of economic, social and cultural rights’, 70-71.

% Cottrell and Ghai, “The role of the coutts in the protection of economic, social and cultural rights’, 66-70.
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matter of appropriateness, a more delicate and complex matter. This may be based on
arguments about separation of powers, or legitimacy, or the competence of courts,
or some concept of what is a ‘political’ question or a combination of these. These
are contested matters in which no clear consensus has emerged in the case law,
except a tendency to teject sharp distinctions.®

Third, the discussion of the role of the courts throws light on the nature of
ESCR. Ghai rejects any sharp distinction between ESCR and CPR, but nevertheless
argues that there are certain tendencies that characterise ESCR and suggest a more
limited role for the courts in relation to many, but not all of them.®” For example,
in many domestic and international instruments, there is a tendency for ESCR
provisions to be drafted in terms that allow considerable discretion in respect of
standards, timing, and methods of enforcement.®® Such notions as ‘progressive
realisation,’ ‘margin of appreciation,” and ‘to the extent of its available resources’
further limit the role of courts. No human rights are costless, but all implementation
of all human rights depends on ‘a complex interaction of policies in numerous

269

sectors, institutions, and entitlements.”® However, as the Indian and South African

cases have shown, there is scope for courts to define what is the minimum core of
any given right (a notoriously difficult and contentious matter), to sanction state
violation of established rights, and to point out that ‘progressive realisation’ implies
that the state has a constitutional duty to start implementation and a further duty
to ensure that there is no deterioration of standards. Ghai’s essentially evolutionary
and pragmatic argument is consistent with An-Na’im’s insistence that what are
appropriate mechanisms of implementation should be decided on the merits in
respect of each right in particular contexts rather than by reference to abstract
categories. But in light of the experience of the case law, there may be a considerably
more significant role for courts in the long run than An-Na’im suggests.

% “Courts are considered an unsuitable forum where there may be no clear standards or rules by which to

resolve a dispute or where the court may not be able to supervise the enforcement of its decision or the highly
technical nature of the questions, or the large questions of policy involved may be thought to present insuperable
obstacles to the useful involvement of courts.” Cottrell and Ghai, “The role of the courts in the protection of
economic, social and cultural rights’, 69. The Supreme Court of India case of Upendra Baxi v State of Uttar Pradesh
& Ors (1986) 4 SCC 1006 is cited as an example of the courts getting involved in an unsuitable activity. (Here the
court supervised a home for women for five years.)

7 See the excellent discussion by Cottrell and Ghai, “The role of the coutts in the protection of economic,
social and cultural rights’, 76-82, of the way these considerations affect rights to education, medical treatment,
housing, environment, and social security.

% But there are exceptions: for example, the right to free and compulsory primary education. Cottrell and
Ghai, “The role of the courts in the protection of economic, social and cultural rights’, 61.

@ Cottrell and Ghai, “The role of the courts in the protection of economic, social and cultural rights’, 62.
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Fourth, and more important, Ghai’s main concern was to focus attention on
other means of implementing and developing ESCR and to make a general case for
the idea that human rights discourse can provide a broad overarching framework
for constructing state policies and priorities.”” One trouble with the debates about
‘justiciability” has been that ‘human rights” has tended to be treated as doctrine (often
legal doctrine) rather than as discourse and that it focuses attention on litigation
(usually a last resort) and away from the range of other possible mechanisms and
resources that need to be employed in the realisation of all human rights, including
ESCR.

Conclusion

One senses that Ghai is sometimes impatient with theoretical debates about
rights and prefers to work at less general levels. Like many others, he rejects strong
versions of both universalism and relativism; he criticises a tendency to ovet-
emphasise ‘culture’ rather than material interests; he argues that the debate on Asian
values greatly exaggerated the uniformities of ‘East Asian culture’ and was used
to divert attention away from the failings of repressive regimes and human rights
violations — the result being to obfuscate genuine issues about human rights in
different contexts in East Asia. Similarly, the debate about the justiciability of ESCR
amounted to little more than differences of emphasis among lawyers about the
proper role of courts —a role that should depend on timing and context in any given
country. Most of the protagonists have been lawyers who have tended to argue on
the basis of human rights as legal doctrine rather than as a discourse that provides
a workable framework for mediating conflicting interests and providing a basis for
settlements that are accepted by local people as legitimate.

Many of these themes are illustrated in specific ways in Ghai’s writings about
Hong Kong, in which the same dichotomies between theory and practice, socialism
and liberalism, and idealism and pragmatism are discernible in creative tension.
After a generally pessimistic diagnosis of the situation, he ends on a pragmatic note
of hope about the future by appealing to enlightened self-interest:

It is easy for the Central Authorities, if they were so minded, to bypass or undermine the

Basic Law, and they would presumably always find people who are willing to collaborate with

them in this enterprise. However, China stands to gain more from a faithful adherence to the

Basic Law, to keep promises of autonomy, to permit people of all persuasions to participate

"0 Cottrell and Ghai, “The role of the courts in the protection of economic, social and cultural tights’, 61.

~143~



Willian Tiwining

in public affairs, to respect rights and freedoms, and to let an independent judiciary enforce
the Basic Laws and other laws. This is a more effective way to win the loyalty of Hong Kong
people. An adherence to legal norms and consultative and democratic procedures would
ultimately benefit the Central Authorities as they grapple with the difficult task of managing
affairs on the mainland as economic reforms and the movement for democracy generate

new tensions.”!

Ghai advances a pragmatic materialist interpretation that is broadly
supportive of the current international human rights regime. He emphasises the
uses and limitations of bills of rights as devices for limiting governmental power
and increasing accountability. He focuses on the use and abuse of human rights
discourse in real-life political contexts, especially by governments that invoke the
right to self-determination against external critics of their treatment of their own
citizens. His views are not surprisingly controversial.” But he provides a uniquely
realistic perspective on the practical operation of human rights discourse, especially
in the context of constitutional negotiation and settlement.

" Yash Ghai, Hong Kong’s new constitutional order: The resumption of Chinese sovercignty and the Basic Law, 2d ed.
Hong Kong University Press, Hong Kong, 1999, 500.

> For example, ‘naturalists’ believe that human rights embody universal values. Cultural relativists might
argue that he is too dismissive of the core of truth in the idea that there are strong communitarian traditions
in Asia that are far less individualistic than Western ideologies of individual rights; and his views are likely to be
anathema to free-market ‘liberals’. He has also been attacked from the left by Upendra Baxi for too readily taking
the international regime of human rights as the starting-point for constitutionalism and for failing to emphasise
how human rights discourse can obfuscate ‘the real historical struggles’ of ‘subaltern’ peoples.
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The rule of law as resistance
Abdul Paliwala™*

My experience seemed to point to the problems when fidelity to the law weakens
— the arrogance of power, the corruption of public life, the insecurity of the
disadvantaged. I was not unaware, of course, of other purposes of the law which
served the interests of the rich and the powerful. But the fact was that it did
ncreasingly less and less so; a whole body of statutory law since TANU [the
ruling parry] came to power had begun to tip the scales the other way. I retained
my ambivalence about the legal system, and was not attracted to the attitudes of
many private practitioners I met (or the interests they served). At the same time
1 knew the evasion of the law or the dilution of its safeguards harmed many of
the people the radical lawyers were championing.!

It would be a great tragedy if the powers were given to the candidate who has hittle
respect for the values and procedures of the Constitution. Then all the struggles
and sacrifices of Kenyans to secure this Constitution would have been wasted —
and 1n this way we will also have betrayed those who sacrificed most.

By now, most Kenyans understand these values — after all these are the values
they demanded. We must vote for that candidate who shows the greatest respect
for these values, for, once elected, it is not easy to remove the President, and the
harm that the president can do the people and the state is enormous.

Briefly, constitutional values and goals nclude national unity, respect for
diversity, human rights, respect for all citizens, equality, social and economic
rights, democracy and devolution, people’s participation in affairs of the state,
and respect for the Constitution and the law.?

! Yash Ghai, ‘Legal radicalism, professionalism and social action: Reflections on teaching law in Dar es
Salaam’ in Issa Shivji (ed) The limits of legal radicalism: Reflections on teaching law at the University of Dar es Salaam,
1986, 27

* Yash Ghai, “Before you vote for President, consider the following issues” The Star (Kenya) 5 August 2017

https:/ /www.the-star.co.ke/news/2017/08/05/before-you-vote-for-president-consider-the-following-issues_
c1610029.

[ *  This paper is offered as a tribute to Yash’s commitment to constitutionalism and the rule of law. J
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Introduction

The statements above indicate Yash Pal Ghai’s complex attitudes to
constitutionalism and the rule of law. In the first statement Ghai was speaking of
his experiences at the University of Dar es Salaam where he became Dean of the
Faculty of Law in the 1960s. In the second, Ghai was speaking to the Kenyan
electorate, firstly as a Kenyan, secondly as the chair of the Constitution of Kenya
Review Commission, which developed the new constitution and thirdly as a deep
believer in constitutionalism with its intrinsic value of the rule of law.

The rule of law is promoted from the perspective of widely differing ideologies.
The American Bar Association Project on Rule of Law promotes a social liberal
perspective linked to the World Bank definition of good governance.” Friedrich
Hayek promotes it from a right economic liberal perspective with the principle that
constitutions, governments and legislatures ‘must never coerce an individual’.* On
the other hand, Edward P Thompson’s Marxist perspective proclaims that while the
law has often been a weapon of the ruling classes, nevertheless, in its restraint on
state power ‘the rule of law is itself an unqualified good’.”

This paper started life as an attempt to resolve my own perplexity, a perplexity
about Thompson’s famous statement. How can an author whose life’s work
involved a devastating historical critique of oppressive laws end up with the phrase
‘unqualified good?” Had he actually changed his mind? Was it his wife Dorothy
who convinced him to see the rule of law as a bulwatk against totalitatianism?°
Was he urging us to obey even unjust laws? I believe that this perplexity also fits
Ghai’s perspective as outlined in the first prefatory statement.” Ghai co-authored
the Political economy of law with Robin Luckham and Francis Snyder, which outlines
a Marxist approach to the role of law in underdeveloped countries.” Nevertheless
for him the rule of law remains a bulwark against the abuse of state and corporate
power. However, this paper gazes not towards an analysis or justification of the rule

> American Bar Association Website Rule of Law Initiative https://www.americanbar.org/advocacy/rule
of_law.html.

Y F Hayek, The constitution of liberty, University of Chicago Press 1978, 205.

> Edwatrd P Thompson, Whigs and hunters: The origin of the Black Acts Penguin Books 1977, 269.

¢ Daniel H Cole, “An unqualified human good”: EP Thompson and the rule of law’ (2001). Faculty
Publications. Paper 403.

7 Ghai, ‘Legal radicalism, professionalism and social action’, 26.

 Yash Ghai, Robin Luckham & Francis Snyder, (eds) The political economy of law: A Third World reader, OUP,
Bombay 1987.
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of law. It gazes upon the extent to which different conceptions of the rule of law
provide a scope for resistance to the very law it purports to protect. What is the
scope for resistance within and without the law to national and global injustice, for
example to neo-liberal globalisation?

I'would like to suggest that far from a necessary contradiction between the rule
of law and resistance, resistance is intrinsic to the rule of law. This interconnection
is part of historical, philosophical, religious and national liberation discourses for
example of Mahatma Gandhi’ and Lala Ambedkar.!” Equally significantly, the
right to resist unjust laws and even constitutions is acknowledged in a significant
number of world constitutions including a right to revolution. I suggest that this
intrinsic nature is best signified in Michel Foucault’s notion of resistance being
inscribed within the rule of law as power’ irreducible opposite with the potential
of either being subordinated or resurrected through ‘an insurrection of subjugated
knowledges’ and or anti-authority struggles."

Some Thompson disciples urged us all to go to law school — perhaps some of
us did follow this urge!'?
the Marxist Left to which he belonged. One is reminded of the difficulty the Left
has with the rule of law when we read such provocative titles as Ugo Mattei and
Laura Nadet’s Plunder: When the rule of law is illegal.” Yet, Mattei and Nader themselves
suggest:

Yet, Thompson’s claim caused much controversy among

The ideology of the rule of law displays a double edged contradictory nature: it can favor
oppression but it can also produce empowerment of the oppressed that leads to count-
er-hegemony. This is why powerful actors often attempt to tackle counter-hegemony by
incorporating harmonious soft aspects aimed at disempowering potential resistance from
the oppressed.'

For a more Southern reminder that perplexity about the rule of law is not
mere musings but of relevance in contemporary discourses written in blood,
especially in the global South, let me reproduce two brief extracts from a quite

? Mahatma Gandhi, Non-violent resistance (satyagraha), Dover, Mineola, NY, 2001.

' Lala Ambedkar, Indian labonr and war, 13 November 1942 http://www.esamskriti.com/essay-chapters/

Life-and-Mission-of-Dr-Ambedkar-19.aspx).

"' Michel Foucault, Power/ knowledge: Selected interviews and other writings, 1972—1977. Pantheon Books, 1980, 81-
2. See generally Ben Golder and Peter Fitzpatrick, Foucanlt’s law, Routledge-Cavendish, 2009, 75-6.

12 Daniel H Cole, “An unqualified human good”: EP Thompson and the rule of law’. Faculty Publications,
Paper 403, 2001.

3 H Mattei and L Nader, Plunder: When the rule of law is illegal, John Wiley, 2008.

" Mattei and Nadet, Plunder: When the rule of law is illegal, 18.
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moving monologue by Upendra Baxi directed to his late assassinated friend Neelam
Teeruchelvan:
In a remarkable text entitled Constitutionalism and diversity, you wisely and well insisted that
constitutionalism remains a dialogical, not any monological endeavor. Constitutionalisms
remain ethical only in so far as these construct pluriverses (or many universes) not the prowess
of any historically singular voice or what (adapting here Vandana Shiva’s gifted phrase) are
the ‘monocultures of the mind.” It is for this reason that you so often reiterated providing

scope for the profiles of constitutional ‘management’ of ‘ethnic’ conflict.

The trouble with mere znstrumentalist forms of constitutionalisms is that these translated the
very idea of constitution in terms that ‘effectively correspond[s| to the political style of the
regime in power.” In contrast, forms of consensual constitutionalism envisage the ‘fundamen-
tal law enshrining for all times the basic aspirations and ideals of the different components
of the body politic.” If the instrumentalist form ‘recognizes a somewhat authoritarian pro-
cess of constitution-making’ which disregards the ‘aspirations of groups in opposition to
the regime in power,” the consensual form ‘views the Constitution as a legal and political
compact capturing the compromises that have been worked out between different commu-
nities and political groups... (and) defines the framework within which the different groups
may compete for power and gain access to the resources of a society” The instrumental

form remains, at the end of the day, just the plaything of power."®

This chapter begins with an examination of the scope for resistance within
Thompson’s ‘unqualified good’. This is followed by an examination of the history
of resistance to unjust laws and regimes in philosophy, religion and contemporary
struggles and the tensions between the different conceptions of resistance. It ends
by exploring Ghai’s attitude to resistance.

On unqualified good

There have been many critiques of Thompson from the Left, and the purpose
of this paper is not to go into arguments about structuralism, it is to locate the idea
of resistance. The conundrum of Thompson’ adherence to the rule of law can
be resolved by asserting that both as a life long historian of the study of peasant
and working class protests both legal and extra-legal and as himself a participant in
protests, he saw the rule of law as part of the historical process of struggles both
within and without the law. He clearly differentiated between legality and the rule of

1> Upendra Baxi, Human rights in a posthuman world, Oxford University Press, 2009.
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law. He did not intend to contradict the very assertions about the oppressive nature
of the law which he spent a lifetime describing and protesting against. Even in the
sentence preceding ‘unqualified good” he writes “We ought to expose the shams and
inequities which may be concealed beneath this law’. He suggests that “Transplanted
as it was to even more inequitable contexts, this law could become an instrument
of imperialism’. But then he goes on to say ‘But even here the rules have imposed
some inhibitions on imperial power. If the rhetoric was a mask, it was a mask which Gandbi
and Nebru were to borrow at the head of a million masked supporters’.'® This has a positive
significance in Thompson’s engagement with South Asian struggles, but it also has
a negative significance — Thompson does not have a full appreciation of Indian
constitutionalism and, in particular, the role of Ambedkar.

Nevertheless, Thompson was too involved in support for struggles for example
the South Asian liberation struggles to see obeisance to legality as a substitute for the
rule of law. His notion (grounded and limited by his social historical understanding)
of the ‘free-born Englishman’ and their sense of justice meant that while the rule of
law was seen as a bulwark against state oppression, this rule of law did not belong
just to the powerful. It was ‘imbricated’ in social and economic life and was part of
a struggle and any achievements were those of the continuous struggle. Only in this
way can we explain the chronicling in his Making of the English working class of the
various struggles ‘in’ and ‘against’ state and law'”. This passage illustrates the micro-
dynamics of these seemingly insignificant struggles:

In a Somerset Village in 1724 an obscure confrontation (one of a number of such affairs)

took place over the erection of a maypole. A local landowner and magistrate seems to have

taken down “the Old Maypole” newly dressed with flowers and garlands, and then to have
sent two men to the bridewell for felling an elm for another pole. In response his apple and
cherry orchard was cut down, an ox was killed and dogs poisoned. When the prisoners were

released the pole was re-erected and ‘May Day’ was celebrated with seditious ballads and
derisory libels against the magistrate. '®

Thompson was the primary drafter of the European Nuclear Disarmamemnt
(END) Appeal in 1980

The remedy lies in our own hands . . . We must commence to act as if a united, neutral and
pacific Europe already exists. We must learn to be loyal, not to ‘East’ or “West’, but to each

other, and we must disregard the prohibitions and limitations imposed by any national state

' Thompson, Whigs and hunters, 266. (emphasis minc)
7 Edward P Thompson, The making of the English working class, Penguin, 2002.
'8 Edward P Thompson, Custons in common: Studies in traditional popular culture, The New Press, 1993, 75.
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... We must resist any attempt by the statesmen of East and West to manipulate this move-
ment to their own advantage...(emphasis mine)."

On resistance to unjust laws

In this respect, Thompson must take his place within a long historical tradition
of support for struggles against unjust laws and unjust states.”” A contemporary
statement of such a resistance is this statement by Martin Luther King Jr:

A just law is a man-made code that squares with the moral law of the law of God. An unjust

law is a code that is out of harmony with the moral law. To put it in the terms of St Thomas

Aquinas: an unjust law is a human law that is not rooted in eternal law and natural law. Any

law that uplifts human personality is just. Any law that degrades human personality is unjust.

All segregation statutes are unjust because segregation distorts the soul and damages the

petsonality.?!

And of course there are great connectivities between King’s non-violent
resistance and Gandhian Satyagraha.” The principle of resistance is multicultural.
The differences which arise are in the interpretation of the principle. Can resistance
only be peaceful? Can it transcend to violent overthrow of unjust regimes? Yet, even
if laws and regimes are unjust and therefore illegal, does the citizen who disobeys
the unjust law have a duty to accept punishment for breach of law as a witness
to the truth of the injustice (Gandhi and King) or does the citizen obey the law,
because the right to punish belongs to God while at the same time the just will be
rewarded in heaven?

These problems of interpretation clearly affected the Chinese philosophers.
The legalists were the standard bearers of authoritarian positivism in asserting the
rule of absolute obedience to the law as the state was above the law.” On the
other hand, Confucianism promoted the principle of I which in our context may
be translated as rules of proper behaviour and whose closest approximation in

" European Nuclear Disarmament, An Appeal for Action, Bertrand Russell Foundation, 1980, 2. Available at
Security Dialogne http:/ /journals.sagepub.com/doi/abs/10.1177/096701068001100202.

» Tom Ginsburg, Daniel Lansberg-Rodriguez, Mila Versteeg, “‘When to overthrow your government: The
right to resist in the world’s constitutions’ 60 UCL.A Law Review, (2012) 1184.

' Martin Luther King Junior (1963), Letzer from Birmingham Jail 1963 http:/ /www.africa.upenn.edu/Articles_
Gen/Letter_Birmingham.html (Accessed 2 July 2020).

# Gandhi, Non-violent resistance (Satyagraha).

# Sungmoon Kim, “The origin of political liberty in Confucianism: A Nietzschean interpretation’, 3 History
of Political Thought 29, (2008) 393-415.
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Western thought is Aristotle’s virtue.** The significance of Li was that it bound even
rulers and was distinct from the law. Therefore if the ruler lost Li then they were not
any longer entitled to rule. Confucius’ followers Mencius and Xunzi extended the
principle of Li to the right to resist and rebel. However, Sungmoon Kim suggests
that this was not seen as a right but an existential sociological explanation — the
Emperor lost power because he lost the mandate of heaven. During the Han
dynasty, while Confucianism formally triumphed as the official state ideology, an
authoritarian twist was given to Confucian principles through the absorption of
legalist notions of obedience.”

Plato also had a similar view of the rule of law for ‘where the law is subject
to some other authority and has none of its own, the collapse of the state, in my
view, is not far off”.?’ Christian texts develop a strong tradition of obedience to the
authority of rulers® but also an equally strong tradition of rebellion against unjust
rule. Thus Thomas Aquinas says:

The government of tyrants, on the other hand, cannot last long because it is hateful to the
multitude, and what is against the wishes of the multitude cannot be long preserved. For a
man can hardly pass through this present life without suffering some adversities, and in the
time of his adversity occasion cannot be lacking to rise against the tyrant; and when there
is an opportunity there will not be lacking at least one of the multitude to use it. Then the
people will fervently favour the insurgent, and what is attempted with the sympathy of the
multitude will not easily fail of its effects. It can thus scarcely come to pass that the govern-

ment of a tyrant will endure for a long time.”

In Islam there are contradictory opinions about the right to rebel. As with
Christianity they seem to be located in positions between obedience to authority
and objection to tyranny, and the differences have been utilised to their advantage
by all sides in the Arab Spring.*” On the one hand, scholars such as Hasan al Basti
and Ibn Qayyim al Jawziyya suggested that rebellion is forbidden even where the
rulers are transgressors and wrongdoers. On the other hand, there are equally strong

# Kim, ‘The origin of political liberty in Confucianism’, 393-415.

# Kim, ‘The origin of political liberty in Confucianism’, 393-415; Luke Glanville, ‘Retaining the mandate of
Heaven: Soveteign accountability in Ancient China’ 39 Mi/lenninm: Journal of International Studies 2, 2010 http://
journals.sagepub.com/doi/abs/10.1177/0305829810383608.

% Kim, ‘The origin of political liberty in Confucianism: A Nietzschean interpretation’, 393-415.
2 (The Laws IV 2006, 715d).

% Romans 13:1-7 [The Bible].

¥ Thomas Aquinas, De regno (On kingship), 2012, Create Space, I, 11, 76).

* M Hoffman and A Jamal, ‘Religion in the Arab Spring: Between two competing narratives,” 76 The Journal
of Politics (July 2014), 593-606.
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opinions expressed by scholars such as Ibn Hazm that the oppressive rulers can be
overthrown through rebellion.” Those who argue for the potential of rebellion rely
on the hadith ‘[nJo obedience is due to a created one if it leads to disobedience of
the Creator’.””

It is not surprising that those involved with establishment religions associated
with state structures would place primary emphasis on obedience and legality,
but those concerned with enforcing ethical behaviour would either promote
disobedience, such as John Knox, or accept that disobedience is the inevitable
consequence of tyranny. The general emphasis on obedience seems to be mediated
by an exceptional principle of disobedience and rebellion: exceptional because
rebellion may threaten established structures.”

These hermeneutic parameters affect more contemporary frames of analysis
emerging from religious belief. Thus Gandhi derived his principle of non-violent
Satyagraha from the Hindu, Buddhist and Jain Ahimsa as the fundamental basis for
struggle against the injustice of colonialism.” The undetlying principle was that
of love for your opponent, an absence of ill will. The deliberate breaking of laws
was to bear witness in order to convince your opponent. But this also involved
suffering whatever punishment was meted out. Disobedience of the law, resistance,
was within the law.

This principle of witness is illustrated by the self-immolation by Buddhist
monks protesting against injustice in Vietnam, a practice followed by Mohamed
Bouazizi in Tunisia.” The monk and Buddhist liberationist author Thich Nhat
Hanh wrote :

The monks said in the letters left before burning themselves that they aimed only at alarm-
ing, at moving the hearts of the oppressors, and calling the attention of the world to the
suffering enduted by the Vietnamese.™

' Michael Cook, Forbidding wrong in Islam, Cambridge University Press, 2003, 82-3; C Imber, Ebu’S-Sund: The
Islamic legal tradition, Edinburgh University Press, 1997.

2 Ahmed Ibn Hanbal, (nd) Musnad https://archive.org/details/EnglishTranslationOfMusnadImam
AhmedBinHanbalVolumel, 4/432.

* ] Burns and M Goldie (eds) The Cambridge history of political thonght 1450-1700, Cambridge University Press,
1994. esp. 200.

* Gandhi, Non-violent resistance (Satyagraha); John Leubsdotf ‘Gandhi’s legal ethics,” 51 Rutgers Law Review 923
(1999).

% “Tunisian protester dies of burns’ A/ Jageera English, 5 January 2011.

¥ ‘Self immolation of a Buddhist Monk” http://buddhistinformation.com/self_immolation.htm (Accessed
2 July 2020).

~152~



The rule of law as resistance

These principles were subsequently applied by King Jr in ways which baffled
his supporters as much as Gandhi baffled his own. Thus in relation to a case in a
Southern segregationist court:
[King] agreed in the planning session that the courts would be against us, as they always
had been in the South. But he would say, ‘Not every judge will issue an injunction; we can’t
assume that” And Fred Shuttlesworth answered him, “Where are those converted judges?
Where did niggers ever move and law was not used to beat our heads, with judges helping?’
‘Well, King would repeat, ‘we can’t take that for granted.” He really believed sacrifice and
cheerful acceptance might lead some judges to be moral.””

On the other hand, Ambedkar radically interpreted the principles of Buddhism
to develop a liberation theology which insisted on the need for struggle against
injustice. For Ambedkar the first noble truth for the present age was widespread
suffering of injustice and poverty; the second truth was social, political and cultural
institutions of oppression — the collective expressions of greed, hatred and delusion;
the third truth was expressed by the ideals of liberty equality and fraternity; and
the fourth truth was the threefold path of Ambedkar’s famous slogan — ‘Educate,
Agitate, Organise!”™

I am myself a believer in non-violence (Abimsa). But I make a distinction between non-vi-

olence (Ahimsa) and meekness. Meekness is weakness and weakness which is voluntarily

imposed upon itself is not a virtue.... Peace obtained by surrender to forces of violence
was no peace. It was an act of suicide and a sacrifice of all that was noble and necessary for
maintaining a worthy human life to the forces of savagery and barbarism. ‘War cannot be
abolished,” ‘by merely refusing to fight when attacked. To abolish war, you must win war and

establish a just peace.™

Ambedkar also asserted that the battle is in the fullest sense spiritiual, there is

nothing material or social in it!*

Nelson Mandela rejected oppressive laws in the name of a superior law and
supported violent struggle against oppression and yet submitted himself to the very
law as a witness to its injustice as a duty to his people, to the legal profession and to

37 Alexandra Lahav, ‘Portraits of resistance: Lawyer responses to unjust proceedings’ 57 UCLA Law Review
725 (2010), 733; Andrew Manis, A fire you can’t put ont: The civil rights life of Birmingham's Fred Shuttleworth, University
of Alabama Press, 2010.

% Ambedkar Indian labonr and war.
" Ambedkar Indian labonr and war, 19.
“ Dhananjay Keer, Dr Ambedkar Popular Prakashan, 3rd ed. 1971, 351.
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justice for humankind.* For Jacques Derrida this involved a deep affirmation of the
rule of law which required contempt for the unjust law.*?

The contradictory assertions in religious groups are also reflected in the
founders of modern international law. One part of the doctrine of sovereignty
was that of obedience to the sovereign will and Hugo Grotius and other founders
of international law were concerned to promote the principle of obedience to
authority, but had varying attitudes to resistance to unjust rule.” Emmerich de Vattel
would go furthest in accepting an exceptional right to resist.* However, it is with
the Enlightenment that ideas of social contract ambivalently create the principle of
obedience to authority. And it is the very ambivalence in this relationship between
contract and authority which leads to the different perspectives between Thomas
Hobbes, Jean-Jacques Rousseau and John Locke on the limits of authority, with
Locke being the clearest in suggesting that in extreme situations there is a right of
rebellion against an unjust ruler® — a right which rationalises the French and US
revolutions. Honoré subsequently extended this principle to a right of resistance in
relation to self-determination.*

It is therefore no surprise that in the era of constitutions attempts would
be made to revise this right of rebellion against the sovereign. This statement by
Christian Fritz provides the most significant indication in relation to the US:

The constitutional logic of recognizing the people, not a king, as the sovereign implied the
irrelevance of a right of revolution in America. This did not develop instantly or uniformly
after the establishment of American governments. Some of the first state constitutions in-
cluded “alter or abolish’ provisions that mirrored the traditional right of revolution.... Other
state constitutions adopted different versions of this right to ‘alter or abolish’ government
that did not sound like the traditional right of revolution. In these provisions, the ability of
the people to revise constitutions existed regardless of the traditional preconditions for the
right of revolution.... Increasingly, as Americans included it in their constitutions, the right
of revolution came to be seen as a constitutional principle permitting the people as the
sovereign to control government and revise their constitutions without limit. In this way,
the right broke loose from its traditional moorings of resistance to oppression. The alter or

I Nelson Mandela, ‘Statement from the dock at the opening of the defence case in the Rivonia Ttial”
Pretoria Supreme Court, 20 April 1964. ANC http://www.anc.org.za/show.php?id=3430.

* J Detrida, ‘Admiration for Nelson Mandela’ in ] Derrida and M Tlili (eds) For Nelson Mandela, Seaver Books,
1987.

# Ginsburg, Lansberg-Rodriguez, Versteeg, ‘When to overthrow your government’, 1184.

* Vattel, E de The Law of Nations or the Principles of Natural Law;, 1758 Bk 1. Ch 4 para 51.
# Ginsburg, Lansberg-Rodriguez, Versteeg, ‘When to overthrow your government’, 1184.

“ A Honoré, ‘The right to rebel,’ 8 Oxford Journal of 1.egal Studies (1988) 34, 38.
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abolish provisions could now be interpreted consistent with the constitutional principle that

in America, the sovereign was the people.”’

The right to rebellion was infectious and in an interesting historical and
contemporary study of the right to resist, including a specific study of 918
constitutions, Tom Ginsburg, Daniel Lansberg-Rodriguez and Milla Versteeg suggest
that until the 18" Century neatly 25% of world constitutions contained ‘a right to
overthrow the government’.”® After a decline since the 18" Century, today roughly
20% of the constitutions include “a right to resist’.*” A more controversial claim in
the article is a distinction between constitutions which adopt the right to resist as a
part of ‘democratic’ revolutions and ones which do so after a ‘coup’.”’ The former
are classified as forward looking and the latter as ex post facto rationalisations.
This distinction is very difficult to justify as it lumps Venzuela and Cuba into the
backward looking category and the US into the democratic forward looking one.
Setting aside some Latin American military coups, is it possible to differentiate
between the Cuban and US revolutions?

On forms of resistance

Our story so far suggests that resistance is intimately linked to the rule of law.
This is precisely because the right of resistance to unjust law going as far as rebellion
is frequently though not universally acknowledged in philosophical, religious and
legal documents such as constitutions. Yet, there is dispute as to how far such a right
may extend. Even more significant is the fact that while the illegitimacy of unjust
laws might be acknowledged, at times this acknowledgement does not justify any
further action. A most interesting form of such approach is the idea that the right
to punishment is ‘the mandate of heaven’ or in God’s hands.”’ One interpretation is
the affirmation of the power of the sovereign or the state to oppress. Alternatively
it might provide a warning to miscreant rulers and makers of unjust laws that such
behaviour might unleash ‘heavenly’ forces (such as peasant revolts) which they
might not be able to control.

Y7 Chtistian G Fritz, American sovereigns: The people and America’s constitutional tradition before the Civil War,
Cambridge University Press, 2008, 24-5.

*# Ginsburg, Lansberg-Rodriguez, Versteeg, ‘When to overthrow your government’, 1217.

* Ginsburg, Lansberg-Rodriguez, Versteeg, ‘When to overthrow your government’, 1218.

* Ginsburg, Lansberg-Rodriguez, Versteeg, “‘When to overthrow your government’, 1184.

! Glanville, ‘Retaining the mandate of Heaven: Sovereign accountability in Ancient China’.
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Whichever interpretation one accepts, the very idea of resistance under the
rule of law is clothed in a language of exceptionalism which affirms the power of
the sovereign and the state. Thus what do lawyers do when confronted with unjust
processes such as the cases involving King Jr in Birmingham, where it was clear
that the judges would act with palpable injustice, or involving Guantanamo Bay
detainees? Alexandra Lahav®® suggests that the alternatives include proclaiming the
injustice of the law through being deliberate witnesses to the law or using an exit
strategy of disassociation with the court and its processes and taking the struggle
to politics. Either way the strategy is a reformist strategy shifting from one form
of state-based action to another. Examples of the bearing witness strategy include
Gandhi deliberately making salt illegally in the British Raj but then offering himself
for punishment or Rosa Parks riding on the white sections of segregated buses and
getting arrested. The bearing witness strategy acknowledges the injustice of law and
through mass witness calls for the development of a just law.”

History is replete with examples in which people claim their rights with or
without the use of force. A notable 20" Century example was the way the women
of Greenham Common contested the establishment of US nuclear weapons on
British soil through witness as well as forms of trespass and ‘criminal damage’
while challenging the very processes of the courts and positive law which tried
them.* The Russell Peoples’ Tribunals established the role of alternative tribunals.”
A tribunal decided that Tony Blair committed an offence in international law in
invading Iraq.”® Santos has been a key scholar of the need for the recognition
of counter-hegemonic struggles both within and without the law in the interests
of social justice — these can involve assertion of popular democracy such as the
Cochabamba democratisation of utilities movement,”” physical action such as the
Movimento dos trabalhadores sem terra (MST) land occupation movement in Brazil,” and

2 Alexandra Lahav, ‘Portraits of resistance: Lawyer tresponses to unjust proceedings’ 57 UCLA Law Review
(2010) 725.

33 John Leubsdotf, ‘Gandhi’s legal ethics’, 51 Rusgers Law Review (1999) 923.

* Rebecca Johnson, ‘Alice through the fence: Greenham women and the law” in John Dewar, Abdul Paliwala,
Sol Picciotto and Mathias Ruete (eds) Nuclear weapons, the peace movement and the law, Palgrave Macmillan, 1986, 158-
177.

% Christine Chinkin, ‘People’s tribunals: Legitimate or rough justice’ 24 Windsor Yearbook Access Justice, (2006)
201; Jayan Nayar, ‘A people’s tribunal against the crime of silence? - The politics of judgement and an agenda for
people’s law’, Law, Social Justice & Global Development (LGD), 2001 (2)<http:/ /www2.warwick.ac.uk/fac/soc/law/
elj/lgd/2001_2/nayar/>.

% Traq Tribunal, The peaples’ tribunal on the Iraqg War (2016) https:/ /wwwiraqtribunal.org/.

7 M Baet, Stemming the tide: Human rights and water policy in a neoliberal world, Oxford UP, 2017.

¥ George Meszaros, Social movements, law and the politics of land reform: Lessons from Brazil Routledge, 2015.
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Zapatistas struggles in Chiapas,” alternative constitutionalism such as constitutional
declarations of indigenous peoples such as Kari-Oca 2 as well as other forms of
resistance by indigenous peoples,” the Occupy movement against the depradations
of global finance capital® and the Spanish indignados.”* In the example given by
Thompson above of the Somerset village Maypole, not only was there the use of
force but the use of other devices such as ridicule.’

The telling of histories of struggles is often corrupted by the tendency to
replace popular resistance memories with those of the old or new establishments.
Thus, at the end of a struggle for social justice, the law will claim responsibility for
the change which occurred thus wiping out the real history of the struggle. More
subtly, there is a tendency to transform the memory of struggles in order to make
it fit with new orthodox ideologies. It is in this respect that the subaltern history
of Chauri Chaura provides us with an example of the way in which memories of
popular struggles get submerged by nationalist ideologies.”

On 4 February 1922, peasant villagers burned down a police station at Chauri
Chaura in North India resulting in the death of 23 policemen. In Indian nationalist
historical discourse, this was an ugly episode which led Gandhi to suspend non-
cooperation with the British. Amin, on the other hand, through anthropological and
oral history research has excavated alternative and forgotten memories of the event
for the people who were actually involved.® The issue is not the taking of sides but
to point out the way in which peoples’ histories get submerged in the interest of
a nationalist narrative. Thus Chauri Chaura is an example of a plurality of forms
of resistance and the tendency towards subordination by power of otherwise
uncomfortable popular forms with more comfortable nationalist discourses.

The above discourses on resistance tend to incorporate resistance within the
power of the rule of law. At one level, we can see the intimate relationship between
law and resistance as an affirmation of Foucault’s notion of resistance being either

% Mihalis Mentinis, Zapatistas: The Chiapas Revolt and what it means for radical politics, Pluto, 2006.

% M Bargh, Resistance: An indigenous response to neo-liberalism. Huia Press 2007.

'S Halvorsen, ‘Beyond the network? Occupy London and the global movement’ Social Movement Studies
2012, 11: 427-433.

 Ernesto Castaneda, “The Indignados of Spain: A precedent to Occupy Wall Street” Social Movement Studies
11 (34), 2012.

% Edward P Thompson, Customs in common: Studies in traditional popular culture, The New Press, 1993, 75.

¢ C Smart, Feminism and the power of law, Oxford Univeristy Press, 1989; Peter Fitzpatrick, Modernism and the
grounds of law Cambridge University Press, 2014.

%S Amin, Event, metaphor, memory: Chanri Chanra, 1922-1992. University of California Press, 1995.

 Amin, Event, metaphor, memory.
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subordinated or ‘inscribed’ as power’s ‘irreducible opposite’.’” The ‘exceptional
circumstances’ restraint on the right of rebellion means that even when outright
rebellion succeeds, it can claim itself to be in compliance with justice and the rule
of law. Or alternatively, the rule of law can reclaim itself as ex post facto victor on the
side of the rebellion. In the interesting analysis of Foucault’s complex approaches
to resistance, Golder and Fitzpatrick suggest:

Power is not, as Foucault emphasized in a late discussion, ‘an inescapable fatality at the heart
of societies, such that it cannot be undermined’. Instead, formations of power are consti-
tutively lacking, always in the process of ruination and being undermined and reformed by
resistance.”®

Chauri Chaura also reminds us that forms of resistance compete for authenticity
and involve hierarchies of power which may undermine subaltern voices.”” Thus the
ideology of peaceful resistance may be used to submerge more violent forms. As
Amin suggests:

The critical task of the scholar and the activist is to resurrect subjugated knowledges — that
is, to revive hidden or forgotten bodies of experiences and memories — and to help produce
insurrections of subjngated knowledges. In order to be critical and to have transformative effects,
genealogical investigations should aim at these insurrections, which are critical interventions
that disrupt and interrogate epistemic hegemonies and mainstream perspectives (e.g. official
histories, standard interpretations, ossified exclusionary meanings, etc). Such insurrections
involve the difficult labor of mobilizing scattered, marginalized publics and of tapping into

the critical potential of their dejected expetiences and memories.™

On the other hand, as Neelan Tiruchelvam’s tragic example reminds us,
violence may be meted out to those who choose peaceful forms of resistance.”
Thus if the rule of law includes resistance, then it does resolve part of my own
perplexity with Thompson. But it does not and need not tell me where Thompson
stood on the form of resistance. For him it must have been a matter for history!

7 Michel Foucault, The history of sexuality. Vol. 1. An introduction. 1976. (Robert Hutley, trans) Vintage Books,
New York, 1990, 94; ] Medina, “Toward a Foucaultian epistemology of resistance: Counter-memory, epistemic
friction, and guerrilla luralism’ 12 Foucault Studies (2011) 9-35; Golder and Fitzpatrick, Foucanlt’s law.

% Golder and Fitzpatrick, Foucanit’s law, 76.

% Gayatri Chakravorty Spivak, ‘Can the subaltern speak’ in Cary Nelson, Lawrence Grossberg (eds) Marxism
and the interpretation of culture, Macmillan Educational, Basingstoke, 271-313; Rosalind Mortis, Can the subaltern
speak?: Reflections on the history of an idea, Columbia University Press, 2010.

" Amin, Event, metaphor, menmory.

"' Upendra Baxi, ‘Constitutional utopias II: A conversation with Neelan Tiruchelvam’ The Island Online (2009)
http:/ /www.island.lk/2009/07/30/ features4.html.
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Ghai’s resistance

And finally in the context of this festschrift it raises a question: Where would
Ghai stand on this issue? In many respects this is a presumptuous question for me
to answer. However I can offer a number of clues based on a reading of Ghai’s
life work. As his urging to Kenyan voters emphasises, he is a strong believer in

constitutionalism,”

vouched by his involvement in the development, reform and
troubleshooting of many constitutions and crises, with the Kenyan constitution
being the most emblematic of his work. But for him constitutions have not just been
a matter of drafting but of building democracy.” The building of constitutionalist
constitutions requires going beyond the wording to ensure that the process of creation,
including enactment, is of such a nature and the post constitution actions are such

that the constitution becomes embedded or imbricated in popular consciousness.

It is necessary to make a distinction between the written text that is the
constitution and the practices that grow out of and sustain the constitution.
Constitution-building stretches over time and involves state as well as non-state
organisations. Constitution-building in this sense is almost an evolutionary process
of nurturing the text and facilitating the unfolding of its logic and dynamics.”

There are numerous provisions in the Kenyan Constitution which attempt to
ensure that Kenyans embrace the Constitution at all levels whether it is the executive,
the legislature, the judiciary, political parties, media, civil society or the people. Thus
constitutionalism becomes a duty for each Kenyan to respect constitutional values. It
was this duty that led him as a Kenyan citizen to suggest to fellow citizens to consider
constitutional values in deciding who was the best candidate for president. For Ghai

Briefly, constitutional values and goals include national unity, respect for diversity, human

rights, respect for all citizens, equality, social and economic rights, democracy and devolu-
tion, people’s participation in affairs of the state, and respect for the Constitution and the
law.”

This suggests an approach under which the rule of law is an intrinsic part
of constitutional values. As a corollary, the respect for the law has to be upheld
to the extent that the law reflects these values and thus to be limited by these very

> Ghai, ‘Before you vote for president, consider the following issues’.

" Yash Ghai and Guido Galli, Constitution building processes and democratization, IDEA, 2006, 9 https:/ /www.
idea.int/publications/ catalogue/ constitution-building-processes-and-democratization.

™ Ghai and Galli, Constitution building processes and democratization.

> Ghai, ‘Before you vote for president, consider the following issues’.
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values. What does this imply in relation to the issue of resistance where the law
does not coincide with the constitutional values? An easy answer would be based
on the consideration that Ghai has a history of resistance, but this has always been
pragmatic and never gone beyond what is permitted by the law.
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A constitution for the rest of us
Philip Knmight

learned an important lesson about patience that evening in 2001 when Yash

Ghai took me out for dinner in Nairobi. As the chair of Constitution of Kenya

Review Commission (CKRC) at the time, he was both widely recognised and
well loved: Kenyans of every social background and distinction delighted in his
presence, and he in theirs. Dinner would be a long time coming!

Ghai has an infinite interest in people, matched by deep empathy for their
conditions, experience, hopes and aspirations.

Consulting the people has been foundational to every constitutional review, or
constitution-building process of his history. And, he has been fearless in representing
his understanding of people’s values: willing, as and when necessary, to confront
presidents, prime ministers, attorneys general, secretaries general and even armed
generals, speaking the peoples’ truths to the politicians’ power.

Much of the work of constitution-making is concerned with distilling, from
the diversity of the nation, the shared values whose expression will legitimise the
exercise of power by the state structures established by the constitution. It is a
process that seeks to build unity by aggregating the concept of the people.

Ghai sees in the diversity of a society more than simply a distillation challenge,
and rejects outright the idea of unity achieved by aggregation:

I have talked throughout about ‘the people’. But we have to disaggregate the concept of

the people. There is no such thing as ‘the people’. There are doctors and lawyers, engineers,

dentists, Christians, Muslims, Hindus, people from the northern part, people from the south,

women, youth, disabled, dalits, ethnic groups, farmers, workers, and so on. Each group has

its own interest, its own moral perspective and views.'

Recognising that the unifying function, while essential to constitution-making,
would always prove insufficient in constitutional practice, Ghai views diversity as a

' Yash Ghai, ‘People take lead: Patticipatory process of constitution making in Kenya’ in Hari Bhattarai &

Jhalak Subedi (eds), Denocratic constitution making: Experiences from Nepal, Kenya, South Africa, Sri Lanka, 2007, 127.
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mosaic to be identified, described, affirmed, celebrated, protected, preserved and
empowered.

James Madison described the core challenge of constitution-making in a
simple aphorism: “You must first enable the government to control the governed,
and in the next place, oblige it to control itself’.> Recognising that majorities would
always have the power to oppress minorities, he argued for a system of limited and
distributed power, kept in check by a dispersed, decentralised and disaggregated
soclety.

Ghai’s call to disaggregate ‘We the people’ reflects a constitutional vision
that appreciated Madison’s skepticism of majoritarian democracy, but sought
to reinforce his doctrine of institutional and social checks and balances with
constitutional provisions that would empower every constituent group, enabling
each to actively pursue ‘its own interest, its own moral perspective, and views”, a
dynamic model bearing features similar to those proposed by Cass Sunstein in his
idea of ‘deliberative democracy’.*

Providing such mechanisms for the people to inform and influence
constitutional application and meaning, to secure continual constitutional justice
within their society, has been a strategic goal in Ghai’s several constitutional proposals.
In this paper, I comment briefly on two mechanisms intended to empower diverse
interest groups: first, provisions designed to constrain power and enhance official
accountability to the people; second, rights provisions designed to stimulate social
transformation.

The challenge of limiting power and enhancing accountability

In 1775 a Massachusetts patriot, Josiah Quincy, wrote ‘It is much easier to
restrain liberty from running into licentiousness than power from swelling into
tyranny and oppression”, a neat formulation that informed Madison’s vision, and
still summarises the framing of a great deal of political and constitutional litigation
— not only in the USA. In a general sense, Quincy’s note describes two continuums:
one personal, concerned with liberty; the other public, concerned with power.

?  James Madison, Federalist No. 51, 1788.
> Ghali, ‘People take lead’, 127.
Y Cass R Sunstein, Designing democracy: What constitutions do, 2001.

> Quoted in Gordon Wood, The creation of the American republic 1776 -1787, 1998, 23.
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The extremities of each are recognised as dangerous to civil harmony: the
challenge is to locate the intersectional equilibrium, where the state has just
sufficient power to restrain liberty’s tendency toward anarchy, while simultaneously
empowering the people with the means to restrain the state’s tendency to
oppression.

In attempting to define that constitutional ‘sweet spot’, particularly with respect
to restraining the use of state power, recent texts have employed three types of
provisions. First are principal statements, often embedded in the supremacy clause,
subjecting all state actors to the constitution, imposing on them a duty to uphold the
constitution, act in accordance with it, and declaring invalid any official action that
is inconsistent with it.* Second are institutional provisions establishing independent
constitutional entities, with mandates to oversee the exercise of power by political
actors.” Third are juridical provisions empowering individuals and civil society to
challenge political action, enforce rights and seek appropriate and meaningful legal
remedies through the courts.®

The fabric woven from those provisions does much to enhance public scrutiny,
and thus contribute to a continuing culture of constitutionalism. But there is a
political economy at work in constitutional arrangements: these positive innovations
come at some cost in efficacy and efficiency, including enabling political actors to
evade decision-making by pleading deference to other entities.

In all eleven constitution-building processes in which I have been involved,
incumbent office-holders, or their advocates or partisan supporters, have uniformly
greeted publication of each draft with expressions of dismay or even discomfort.
Some years ago, Jill Cottrell and Ghai related the details of negative executive
reaction to the constitutional proposals emerging from the National Constitutional
Conference in Kenya,” and Alicia Bannon has summarised the arguments for
an executive ‘veil of ignorance’ with respect to certain aspects of constitutional
negotiation.'

¢ See, for example, The Constitution of Kenya 2010, Articles 1 (3), 2 (2) and (4), 3 (1), 10 and Chapter Six.
" See, for example, The Constitution of Kenya 2010, Chapter Fifteen.

8 See, for example, The Constitution of Kenya 2010, Articles 59(3) and 165 (3)(d).

7 Jill Cottrell and Yash Ghai, ‘Constitution making and democratization in Kenya (2000-2005)" 14
Democratization, (2007) 1-25.

10

Alicia Bannon, ‘Designing a constitution-drafting process: Lessons from Kenya’ (2007) 116 Yale Law
Journal, 1851.
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Two things in particular seem always to awaken that executive discomfort, and
there is a common thread linking those things. First, they frequently express concern
over the scope of the constitution — they would like it to be shorter, more general,
articulating broad principles rather than specific rules. They quickly recognise that
every constitutional rule is implicitly a limit on the flexibility of the incumbent and
future administrations, which will restrict the scope of office-holders to act in what
they perceive to be the best interest of the nation. They would prefer to see the
nation simply create strong constitutional offices, assign them mandates, and then
elect good leaders to occupy those offices and exercise their powers.

Second, incumbent officer holders chafe against any suggestion that consti-
tutional checks, balances and restraints may be necessary to limit the risk of good
leaders turning into bad rulers. So they argue against placing any specific limitations
on the power of the state, and in particular, the offices they hold, against burden-
some requirements of transparency and accountability, and against multiple avenues
for review of state action.

In some cases there has even been a tendency to personalise this issue from
either of two perspectives. First, with expressions of frustration at the apparent lack
of trust being shown by ‘our people’ in the incumbent office-holders as individuals;
and second, there was an implied, sometimes explicit, criticism of the persons
responsible for having given expression to the public determination to hold officials
accountable and restrain their power.

I suppose it is only human nature for incumbent officers of the state to
defend their personal integrity. But that seems to miss the point, which is that
constitution-making is never personal: it is intended to govern the state long after
the incumbents have retired from the public stage. A more nuanced calculation,
even based on their own self-interest, might counsel support for the institutions
and principles that advance the well-being of the society, as assessed from the
perspective of an ordinary citizen, rather than from the incumbent’s temporary
status of high office.

Executive resistance to limitations on power, and scrutiny over its exercise are,
in some measure, quite reasonable if it is rooted in appreciation of the certainty to
be found in political space defined in broad, general statements of principle. But
that ought not to be the exclusive value served by the constitution.

Constitutions are crafted within, and contribute to a sense of, a unique
historical moment, which creates opportunities for political and social restructuring;
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Inevitably, the crucible of constitution-making is shaped by competing visions,
which, however firmly they stand in mutual opposition, may still all be inherently
reasonable. The art of constitution-making requires striking a balance between the
competing values of the nation, on one hand, and the state, on the other.

Overreach in either direction may upset the spirit of nation building. Too
strong an advocacy for either value will almost certainly aggravate disharmony
within the political culture, and undermine support for both the proposals and the
process. Too little restraint on power invites future abuse in governance; too much
restraint engenders gridlock.

Provisions designed to impose checks and balances, or to hold officials
accountable, are inserted not because the public assumes that every office-holder is
engaged in mischief every day, but because they know that some office-holder will
engage in mischief someday.

As Sunstein suggests, prudence dictates that it is better to provide a well-
designed rule to deal with that mischief before it arises, rather than design one amid
the passion and confusion of a crisis:

Democratic constitutions are ... designed to solve concrete problems and to make political

life work better. Such constitutions are badly misconceived if they are understood as a place

to state all general truths, or to provide a full account of human rights.

... democratic constitutions operate as “pre-commitment strategies,” in which nations,
aware of problems that are likely to arise, take steps to ensure that those problems will not

arise or that they will produce minimal damage if they do."

Success in advancing the interests of a diverse people through the mechanisms
of restrained power and enhanced accountability and oversight requires sensitivity
to the different histories that have brought the nation to the moment, the present
competing values informing their respective interests, and an appreciation of the
essential future interpretative uncertainty.

Constitutions project their words into an uncertain future, of uncertain
duration, to be interpreted and applied within a specific factual context whose
presently unforeseeable circumstances will frame our future perception of the
text, focusing a particular aspect, perspective and nuance, and thus informing our
conclusions about its meaning at that time. Words that seemed certain when the
drafter penned them tend to acquire unclear connotations when viewed later in an

""" Sunstein, Designing democracy, 240.
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unforeseen setting.

The colloquial meaning of words is constantly evolving and shifting, giving
entirely new connotations to things written decades ago. Circumstances arise that
were unimaginable when the constitution was adopted, requiring provisions to be
applied beyond their original intent, thus extending the meaning of the original
words. Social structures, values and opinions shift over time, bringing what once
may have been the uncontested ‘clear, plain’ meaning of a provision into focus as
the “ambiguous” object of emerging political contests.

William Popkin, writing about ordinary statutes, suggests:

All rules are the result of an equilibrium of policies and imparting both thrust and limit to
the rule. Uncertainty arises when the interaction of text and facts appears to unsettle the
original equilibrium, suggesting that the apparent application of the text to the facts is wrong
or that the failure to apply the text makes little sense. Because all rules are what their appli-
cations signify, any doubt about whether they apply to new facts is potentially unsettling and
requires some rethinking of the rule’s meaning in a contemporary setting.'?

Successful protection and promotion of the diverse interests of the people,
through the mechanism of limited power and enhanced scrutiny is best achieved
through the use of language that reflects compromise, sufficient to secure the
support of all competing interests; general principles that provide for real remedies,
but leave specifics to be addressed as circumstances evolve.

The urgency of promoting transformation

Paul Simon, the American singer and poet, wrote ‘everybody loves the sound
of a train in the distance, everybody thinks it’s true’.’” Because of in the distance,
its strong low tones washing across the landscape, a train often evokes the romance
of escape from the moment, change, promise, hope and all the possibilities capable
of imagination. For all the same reasons, many people love the idea of a new
constitution, ripe with the implication that the past has passed, that a new order
awaits on history’s threshold. But up close where the constitution-making ‘train’,
is all noise, bother, heat, chaos, tremendous force and barely controlled energy,
prudence recognises the wisdom in stepping back and re-assessing the implications
of the moment.

12 William D Popkin, Materials on legislation: Political langnage and the political process (2** ed), 1997, 361.

3 Paul Simon, Train in the distance, Universal Music Publishing, 1983.
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Do Ghai’s ordinary people, in all their diversity, those whose lives have to give
meaning to the words, see themselves reflected in the text? Are they willing citizens
of the state whose social compactis described in those ‘universal’ and ‘fundamental’
expressions? Or, like the widow who, on hearing her husband favourably eulogised,
whispered to her son to ‘go check whether it is really your Daddy up there’, do
the grieving wretched of the earth — or for that matter the comfortable or even
the elite — find themselves hearing the words, reading the grand pronouncements,
understanding the values, but still come away searching for something recognisable
to themselves, and reflective of their experience and their lives?

It is one thing to craft provisions that limit and disperse state power, that
provide for scrutiny and oversight, that affirm the existence of rights and empower
the people to seck redress through the courts. But will any of that transform their
lives? Does constitutional reform, particularly the articulation of fundamental
rights, advance social transformation?

The question seems to discount any nuance in what might be either ‘fundamental
rights’ or ‘social transformation’. The answer would seem to lie in considering what
exactly, we mean by the words, or as Robert Frost famously wrote, ‘Before I built a
wall, I’'d ask to know what I was walling in and walling out, and to whom I was like
to give offense.”™

What rights?

Which rights are we thinking of, to what degree, and for whom? Even if we
narrow the meaning to those rights articulated in various agreed conventions and
declarations, we have to acknowledge that the concept is a slippery one, and that
words conceal as much as they reveal and deceive as easily as conceive. More likely
than not, the Universal Declaration of Human Rights is a very different thing than
might be found in an imagined Declaration of Universal Human Rights.

Constitutional discussion loses some of its coherence, a good deal of its
cohesion, and all its potential for certainty, when it engages in ritual adoption
of externally generated statements of right, surrendering the national will and
sentiment in favour of a globalisation of fundamental values relating to the state,
individual and group, and papering over deep social differences with rhetoric and
appeal to ‘universal’ norms.

* Robert Frost, ‘Mending wall” in The Poetry of Robert Frost, 1969.
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Is the classic liberal Bi// of Rights really apposite in every sovereign nation?
Perhaps, in that each of us is human and we all share certain inherent aspirations:
it is difficult to imagine a culture whose members did not each aspire to enjoy
the right to life. On the other hand, perhaps not, in that we exist in profoundly
different historical, economic, social and ideological cultures: we differ markedly, for
example, on how far we wish to extend the right to life, or how readily, and in what
circumstances, we are prepared to abridge or deny it to others.

Indeed, if Alan Dershowitz' is correct in asserting that all rights emerge from
wrongs, then any conception of universal rights must necessarily be limited to
common points of experienced injustice, relegating to local concerns and parochial
politics much of the multi-hued mosaic of misery that has been drawn across the
broad canvas of human history.

What social transformation?

The implicit assumption that social transformation is an absolute good does
not accord with the clinical reality in the drafting of any constitution I know. Rather,
the crucible of constitution-making is shaped by competing visions ranging from
reactionary through conservative to reformist, radical, revolutionary, and anarchist,
whose transformative goals are directed around the full 360 degrees of the possible
historical, political, social and economic compasses. Their aspirations to transform
the society would more often than not be found to be in mutual opposition.

To be fair, social transformation is very often discussed in the context
of advocacy for improving the lot of the vulnerable and impoverished, and
empowering the relatively powerless within a society — the disaggregated people
Ghai identified and affirmed as the ultimate source of sovereignty. Even accepting
that limitation, it is important to recognise that while change can be objectively
measured, improvement is a subjective evaluation. Transformation (a long word for
change) is an improvement only if the people affected by it feel that their lives are
better. Their judgment in this regard might surprise their advocates, who too often
use the terminology as if it had absolute significance.

So, what concerns us? Is it any social transformation; a change in the power
relationships at work in the society and the objective conditions of the vulnerable;
or is it an improvement in their lives — as assessed by them?

5 Alan Dershowitz, Rights from wrongs: A secular theory of the origins of rights, Basic Books, 2004, 8-9.
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Will constitutional rights yield social transformation?

First we must dispense with two equally false assumptions: that change in a
society is necessarily bound up with law, and that the causal relationship between
legal change and social transformation works in only one direction.

Across the world, the past half-century has seen some of the fastest, most
profound transformations of social structures and widespread behaviour in human
history. Some of those changes have been driven by technological change, some by
education, some by attitudinal shifts, some by fashion, some by culture, a very few
by law and its enforcement, and more by political activism — undertaken precisely
because the desired results lay outside the ambit of recognised fundamental rights
or existing law. Frankly, very few of the most significant transformations of our
time were driven by the @ priori articulation of some fundamental right or enactment
of law.

Even when there is a relationship between law and transformation, the legal
statement of fundamental rights is seldom, if ever, the seminal point of social
transformation. Francis Fukayama asserts — ‘Institutions reflect the cultural values of
the societies in which they are established™.

This is a principle Thomas Macaulay had recognised 200 years eatlier —

The main principles of our government were excellent. They were not, indeed, formally and
exactly set forth in a single written instrument; but they were to be found scattered over our
ancient and noble statutes; and, what was of far greater moment, they had been engraven on the hearts
of Englishmen during four hundred years."”

Ideals must always exist in a mind before they are inscribed on a page. Which
means they had to be imagined, even if they had never been comprehended, much
less realised. For imagination is always the beginning of social transformation.

It might have been in the eyes of the mourners at Sharpeville, in the bearing of
a schoolboy at Soweto, in the silent defiant stare of a farm worker, in the blossoming
intellect of an exiled student. But this much is certain — the social transformation of
South Africa had its beginnings long before the 1996 Constitution proclaimed the
Bill of Rights to be the cornerstone of democracy.

1 Francis Fukuyama, The origins of political order; Farrar, Straus and Giroux, 2011, 14.

7 Thomas Macaulay, The bistory of England, Penguin Classics, 1986, 290. [emphasis added]
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The challenge for constitution-makers is to find words that express those
existing social values and, at the same time, challenge the society to reach beyond
itself, to imagine a better future. And then, will that improve lives? We can make
some predictions about the way that fabric will emerge over time.

An inscribed right will prove to be meaningless, its aspirations stillborn, if it is
contrary to the broadly accepted core values of the society. Law — even constitutional
law — cannot transform the values of an unwilling community. On the other hand,
if the inscribed rights are perfectly congruent with prevailing values they will prove
redundant, having very little transformative function. You do not need a law to tell
you to save your own life, and you do not need a Bill of Rights to tell you to preserve
anything else you already value. At that point, most of the society will already be
behaving in accord with the prevailing values and rights: the law will serve not to
transform society, but to constrain social deviance.

Of course, that assumes that life is simpler than it is — that our motives are
always pure and constant, shared and common. Again, that is not part of any world
I inhabit. Rather, we live in a world in which our values are often in conflict with
each other, and almost constantly conflict with another’s.

Faced with a challenge to their security and well-being, people often show
a high propensity to set aside rights and similar legal statements of ‘values’. The
abstracted protection of rights of a binding social contract loses some considerable
transformative potency in the face of an intruder in the night. Whether or not rights
arise from wrongs, as Dershowitz asserts,"® unconditional respect for those rights
can certainly disappear in the face of a putative or incipient wrong,

For most people, life is experienced somewhere inside the space framed by
the poles of happy and unchallenged value resonance, where rights statements
are protective and otherwise irrelevant, on one extreme, and unhappy failure to
preserve well-being in the face of crisis, where right statements are hopelessly
inadequate on the other. Fortunately, many of us manage that balancing act, making
the adjustments to permit us to keep or transform our behaviour broadly in accord
with the values and therefore with our inscribed rights. But pushed by circumstances
to the margins, this luxury quickly crumbles.

When it crumbles — as is so often the case for Ghai’s disaggregated vulnerable
and powetless, how then do constitutional rights statements have any potential to
transform social attitudes and improve lives? By establishing what Sunstein called

18

Dershowitz, Rights from wrongs, 8-9.
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a ‘pre-commitment strategy’ for resolving those conflicts as they arise, a process
in which the relationship between inscribed rights and social transformation will
be determined within the context of other sorts of competition including — but
probably not limited to —

(a) competition between rights inter se;
(b) competition, in the face of scarcity, between multiple claimants to rights;

(c) competition between values reflected in rights, and values not so reflected;
and

(d) conflict between right statements and other real or imagined legal norms.

The result of the exercise may involve compromise and creative ambiguity, but
even that tentative process can empower the powerless. Whether the result improves
the lives of the vulnerable is for them alone to determine. But it is always worth
the struggle for, as Simon concluded — and Ghai continually demonstrates — ‘the
thought that life can be better is woven indelibly into our hearts and out brains’."”

19" Paul Simon, Train in the distance.
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The Ghai in our Constitution
¥ Osogo Ambani®

Introduction

Professor Yash Pal Ghai did notjustlead the process of writing the Constitution
of Kenya; he is actually embedded in it. Our Constitution benefited not just from
Ghai’s long experience in negotiating peace but also his philosophy and approach to
constitution-making. As a person who has taught and studied the new Constitution
since its inauguration on 27 August 2010, I have often been astonished by its
uniqueness. Many times I have pondered on the ingenuity of its authorship and I
have become more and more convinced that most of this has its origins in Ghai,
born of his own personal experiences, professional engagements and the resultant
intellectual ideas.

Ghai was born and brought up in colonial Kenya. Growing up as an Asian
exposed him to discrimination on the basis of race, and as part of a numerically
disadvantaged population. Even upon independence in 1963, Kenyan Asians
remained a racial other and minority. Pretending to act on behalf of the majority,
the emergent black African elite simply took the place of the minority white race
that ruled during the colonial epoch. The Asians remained subordinate.! Even in
the greater East African region, then encompassing Kenya, Uganda and Tanzania,
the experience of Asians was not just, a situation Ghai and his brother reflected
on.? In August 1972, the wotld watched in awe when Uganda’s President Idi Amin
ordered all ‘Indians’ out of the country within 90 days. At a personal level, Ghai

! “The problems of nation building — Race’ in CJ Gertzel, Maure Goldschmidt, Don Rothchild (eds)
Government and politics in Kenya: A nation building fext, Fast African Publishing House, Nairobi, 1969, 21-32. These
texts include Hansard debates on Asian dominance of small trading, population statistics, and reproduced news
reports from the major dailies at the time of Nairobi City Council removal of ‘non-African traders’ from markets.
Interestingly, Professor Ghai is thanked in the Preface for his comments on eatlier drafts of the book.

2 YP Ghai, DP Ghai, Portrait of a minority: Asians in East Africa, Oxford, Nairobi, 1971 (Swedish edition
published by Prisma, Stockholm, 1971).

© I am thankful to my brilliant daughter (Lizzie Muthoni) for her invaluable assistance during the writing of
this chapter and to my compatriot Humphrey Sipalla and mentor Jill Cottrell Ghai for making valuable
comments on the original drafts of this contribution.
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has narrated to me experiences of discrimination both at the University of East
Africa Dar es Salaam (Dar) — where he taught and served as Dean of Law — and at
the East African Community (EAC) where his nomination as Chief Legal Officer
was resisted by Kenya, which preferred a black African instead. Inevitably, this
background must have informed Ghai’s expansive scholarship on management of
diversity and inclusivity.

But it is not in Ghai to be a silent minority. He speaks truth to power, which in
the 1970s caused a lot of tension between him and the emerging black African elite
in the region. His book, Public law and political change in Kenya,> co-authored with the
late Prof Patrick McAuslan, confirmed the suspicion that he would not be a ‘partner
in crime’. The book, which is the first account of the social, political and legal
developments in East Africa since the colonial epoch, offered a critical approach to
the subject and was not taken kindly by those then in authority. And for this Ghai
suffered. His appointment as the first African Dean of the University of Nairobi’s
Faculty of Law was opposed by the top echelons of the Kenya African National
Union (KANU) leadership. Unbeknownst to him, he had been declared persona
non grata in his own country. Unwanted at home and welcomed a bit more in the
neighbourhood, Ghai did not report to his post at the University of Nairobi, did not
stay at Dar for longer than a year, but instead headed overseas.

Ghai eventually held positions at various universities in the US, Sweden,
UK and Hong Kong and simultaneously helped many countries in transition to
negotiate peace and rediscover their paths toward constitutional governance.
While postings in the established universities were conducive for Ghai’s already
flourishing scholarship, the constitution-making engagements brought him close
to societies in turmoil. Thus, Ghai’s scholarship evolved practical and cogent ideas
for the emancipation of societies in transition some of which are traceable in our
Constitution.

This chapter is about the Ghai in our Constitution. It explores Ghai’s
contribution to all the stages of our constitution-making process. As I do this, I am
conscious that many people were involved in Kenya’s constitution-making process
and in the development of the various draft constitutions. Nonetheless, I argue that
Ghai’s touch — his constitutional philosophy and approach, which I explain in detail
below — remains the most influential.

> Yash Pal Ghai, JPWB McAuslan, Public law and political change in Kenya: A sindy of the legal framework of
government from colonial times to the present, Oxford University Press, 1970, 2" Edition, 2001.
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The Ghai in the collection and collation process

Ghai’s commitment to an all-inclusive, consultative and ‘educated’ views
collection and collation process, as well as the protection of minority interests from
the inherently majoritarian tendencies of democracy, enriched our constitution-
making process greatly.

When Ghai was appointed chair of the Constitution of Kenya Review
Commission (CKRC), the country was divided badly, even madly. On the one hand,
under the able hand of the late Dr Oki Ooko-Ombaka, was the civil society-led
review process. On the other was the State-funded and supported CKRC, which
Ghai was invited to chair. To the surprise of many Kenyans, Ghai deferred his
appointment, opting to reconcile the warring factions first. He only took the oath of
office once there was agreement to reconstitute the CKRC to include civil society
representatives. This action alone showed Ghai’s commitment to an all-inclusive
review process, a principle that he continued to champion throughout. It also
introduced trust and confidence in the constitution-making process, which would
prove worthwhile subsequently.

Although the Constitution of Kenya Review Act* had already been enacted by
the time of Ghai’s appointment, and a consultative process first broadly mandated and
later elaborated in it;” as chait, he gave the consultative and participatory requirements
a life never before witnessed. The CKRC went throughout the country collecting the
views of the ordinary Kenyan, then populatly known as “Wanjiku’. For the first time,
Kenyans saw for themselves a State commission not only keen on listening to their
views, but also one that did not distinguish on the basis of class, gender, age, tribe,
locality or political affiliation. Ghai himself took the exercise very seriously. He was
seen in various parts of the country engaging with different sectors of society including
marginalised groups such as women, persons with disabilities and indigenous peoples
among others. Furthermore, his humility, exemplified in his preference for a simpler
car, endeared him to the masses who appreciated him as one their own.

* Act No 13 of 1997. The Act was later amended in 2001 to facilitate the merger of the parallel processes
that was negotiated by Ghai as prerequisite to his leadership of the review process.

> Sections 10(b), 11(a), 12A, 13A, CKRC Act (1997). The Act, as teviewed in 2000, replaced the rigid
District Consultative Forums provided for in 12A and 13A of the 1997 Act with the more open Constituency
Consultative Forums, which became the locus of both civic education and collation of view from the public
directly, without necessary mediation of local leaders as was the case earlier.

¢ The term itself arose out of a detisive comment made by then President DT Moi, wondering what ordinary
folk like “Wanjiku’ would know about constitution-making, thus suggesting that the people’s views needed not be
collated. All that was necessary, in the then President’s view, was a drafting by experts.
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As a student of law at the University of Nairobi, I was privileged to go round
the country with the CKRC as a rapporteur. I witnessed first-hand the seriousness
with which the CKRC — under Ghai’s leadership — took consultation, participation
and civic education. We had strict instructions to ensure all views were heard; to
record with sufficient detail such views; to afford translators to those who needed
them and to create an enabling environment for free expression while at the same
time being sensitive to the various communities/groups and their values. The voices
of the marginalised were especially to be afforded due attention and taken note of.
The record of these public engagements were archived and are preserved to date.”

Ghai wanted Kenyans to take part in the constitution-making process, but from
a point of education. So he put tremendous effort in civic education programmes
and at every point ensured that Wanjiku had sufficient information to understand
and engage in the process meaningfully. As a Kenyan who followed the constitution-
writing process keenly, I lost count of the number of updates the CKRC issued as
part of its public awareness efforts. Nearly every report or draft constitution was
circulated in the full and simplified versions, and there were Swahili translations for
most documents. The CKRC also held many civic education forums.®

Although Ghai promoted an all-inclusive constitution-writing process, including
public consultation, participation and civic education, he was also conscious of the
potential adverse effects of these processes on minority interests. He was aware
that subjecting certain minority issues (such as gender equality and Kadhi courts)
to uncontrolled public debate would likely lead to them being drowned out by the
majority opinion. His position on this showed practically when Ghai vigorously
pursued consensus at the Bomas Constitutional Conference, without which the Draft
Constitution of Kenya 2004 (Bomas Draft) would have had to go to referendum.’
Regrettably, even after achieving consensus at Bomas, the detractors of Ghai and the
Bomas Draft succeeded in thwarting the entire review process through the Reverend
Njoya case’” under the pretence of an attractive theory, which held that changes to

" Report of the Constitution of Kenya Review Commission, Volume IV: Constituency Constitutional Forums, consists of
reports from all then existing constituencies. Each of these contains detailed information on dates or hearings, a
listing of all views expressed and a list of all citizens who spoke. As noted above, the CCFs became the locus of
both collation of views and civic education.

8 As above.

 Jill Cottrell, Yash Pal Ghai, ‘Constitution making and democratization in Kenya (2000-2005)" 14
Democratization, 1, 7.

' Rev Dr Timothy M Njoya, Kepta Ombati, Joseph Wambngn Gaita, Peter Gitahi, Sophie O Ochieng, Muchemi Gitab,
Ndung'n Wainaina v The Hon Attorney General, the Constitution of Kenya Review Commission, Kiriro Wa Ngugi, Koitamet Ole
Kina, High Court of Kenya at Nairobi, 25 March 2004.
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the basic structure of the Repealed Constitution could only be effected through
a referendum. Ghai’s fears would soon be justified as most minority rights issues
(including gender equality, women’s reproductive health rights, sexual minority
rights and Kadhi courts) became the bone of contention, contributing to the failure
of the Proposed Draft Constitution of Kenya at the November 2005 referendum. These
issues remained contentious during the deliberations leading to the August 2010
referendum, with the result that serious restrictions were placed on the enjoyment
of certain minority rights. The strange wording of Article 26(2) and (4) of the 2010
Constitution implying that life begins at conception and that abortion can only
be permitted where a trained health professional certifies that the health of the
mother is in danger; and the definition of a marriage as an institution of persons of
opposite sex (under Article 45) will remain constitutional testimonies to the truth of
Ghai’s philosophy that minority rights suffer at the hands of the majorities.

The Ghai in the drafting and approach

Ghai did not stop at the views collection stage. His touch reflects in the
drafting and approach of the 2010 Constitution brightly. We can credit the friendly
and accessible drafting style, the extensive detail and ‘intelligence’ of the 2010
Constitution to Ghai’s unique philosophy and technique.

On friendly and accessible drafting style

A continuous thread runs through all the various constitutional documents
from the Draft Bill of the Constitution of Kenya Review Commission of 2002
(Ghai Draft) to the 2010 Constitution — an insistence on the accessibility of the
language to Wanjiku. Through Ghai’s advice, the CKRC contracted renowned plain
English drafts-person, Prof Phil Knight, with instructions to help draft a simple and
understandable constitution for everyone, not just for those in the legal profession.
Even after the collapse of the Bomas constitutional deliberations, the new drivers,
the Committee of Experts (CoE), still retained Knight’s services, hence the stark
similarity in the drafting of the constitutional documents since the arrival of Ghai.

To rate the accessibility of the 2010 Constitution, which retains Ghai’s drafting
philosophy, in comparison to the Repealed Constitution, I picked three words, which
in plain English drafting parlance are referred to as archaic (‘therein’, ‘hereinafter’
and ‘whereas’) and then proceeded to count the number of times the words appear
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in each document. The result was astounding. “Therein’ appears five times in the
Repealed Constitution, ‘hereinafter’ appears four times and ‘whereas’ appears once.
None of them is used in the Ghai-inspired 2010 Constitution at all — a sign that
special care was taken to rid the new constitution of legalese.

Ghai’s preferred drafting style is also sensitive to gender biases. Unlike the
Repealed Constitution, which referred to natural persons through male-centric
language such as ‘him’ and ‘his’; the 2010 Constitution adopts gender neutrality.
While the word ‘him’ appeared 76 times in the Repealed Constitution; it is completely
absent from the 2010 Constitution. Similarly, while ‘his’ was used 227 times in the
Repealed Constitution, it appears just once in the 2010 Constitution; and only when
citing a provision of the Repealed Constitution. A summary of my findings are
shown in the following table.

Table 1: Use of archaic and gender-biased words in constitutional texts

Archaic and gender- | Number of uses in Number of uses in the
biased words Repealed Constitution 2010 Constitution
Therein 5 0
Hereinafter 4 0

Whereas 1 0

Him 76 0

His 227 1
The Ghai in the details

Constitutional ‘typologists’ usually make a distinction between written and
unwritten constitutions." Under written constitutions, they further speak of brief
and detailed constitutions. A detailed written constitution was Ghai’s ‘original’
prescription for Kenya. As illustrated in Table 2, the very initial proposal made by
the CKRC, the Ghai Draft, contained 20 chapters, seven schedules and 299 articles.
After the constitutional conference, the Bomas Draft carried 20 chapters, seven
schedules and a total of 307 articles. This approach was maintained, largely, despite
the rigorous debates leading to the 2010 Constitution. Thus, the final text of the
2010 Constitution lost two chapters, through mergers, ending up with 18 — it shed
one schedule, ending up with six; and severed several articles settling on the final

" M Kiwinda Mbondenyi, ] Osogo Ambani, The new constitutional law of Kenya: Principles, government and human
rightsLawAfrica, Claripress, 2012, 11-19.
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264. The Bomas Draft chapters on land and property, and on environment and
natural resources were merged. Additionally, the CoE, the ultimate ‘mid-wife’ of
the 2010 Constitution, rescinded Ghai’s idea of culture as a stand-alone chapter'
and similarly thought superfluous the inclusion of a special chapter dedicated to
national values, principles and goals. Hence the 18-chapter 2010 Constitution that
resulted. This is still much more detailed compared to the Repealed Constitution,
which at the time of its demise, had 11 chapters, a single schedule composed mainly
of forms, and 127 articles.

Table 2: Detail of constitutional documents

Repealed Ghai Draft | Bomas Draft | Constitution
Constitution | 2002 2004 2010

No of chapters 11 20 20 18

No schedules 1 7 7 6

No of articles 127 299 307 264

Ghai’s insistence on detail is not out of sheer verbosity. The Ghai in the details
is born out of the belief in the emancipatory power of constitutional law. Upon
reflection, I have come to the conclusion that Ghai’s faith in this emancipatory power
of the supreme law could have arisen while at Dar. During his time there, Ujamaa
was the official State and university policy. Though distinguishable from socialism
and even communism, Ujamaa was often related to these ideologies during the Cold
War. I see the possibility that Ghai studied Marxist thought keenly, particularly the
insight that law is a tool usually at the disposal of the bourgeoisie for the exploitation
of the masses and stuck with the ‘lesson’ that law could be used as a powerful tool;
this time to turn the tide in favour of the masses. This explains the detail in the
Ghai constitution — which seizes every opportunity to bring every power, delegation
and question under the ambit of the law, thereby denying the representatives of
the people the much coveted and abused discretion. Thus, although Ghai believes
in representative democracy, he ensures that the people give their representatives
sufficient constitutional instruction, leaving very little to chance. For Ghali, just as
the capitalist uses law to exploit the masses, Wanjiku can wield the same law to tame
those same ardent abusers of power.

"2 Jill Cottrell-Ghai guided me that Ghai himself felt that the provisions of culture in the Bomas Draft were
exaggerated. This might explain why the first CoE Harmonised Draft was brief on the subject and second draft
(Revised Harmonised Draft) shortened provision on culture to roughly what it is now. The Parliamentary Select
Committee in Naivasha deleted the whole chapter, and the CoE reinserted it but as part of Chapter 2.
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The constitutional intelligence of Ghai

The genius of Ghai is also seen in his idea of transposing a certain ICT-like
‘artificial intelligence’ to constitutional law. Two examples are sufficient to illustrate
this statement in some depth. First, and related to the preceding discussion, is the
rigour and detail with which the 2010 Constitution takes charge of the regulation
of the State. Second, is the fact that Ghai’s constitution learns its surroundings and
adapts appropriate solutions.

When the 2010 Constitution came into force on 27 August 2010, it took
complete charge. It established sufficient regulatory cover over the subject of
its focus in principle and spirit and in substance and procedure. Knowing that
constitutions are not operated by angels, Ghai introduced the idea of prescribing
detailed provisions to put the meaning of the Constitution beyond doubt. The
Ghai Constitution enunciates national values to infuse constitutional spirituality
in the human agents and a code of ethics to define their character and to guide
their manners. Besides articulating an overarching Article 10 on national values and
principles (which Ghai would rather have had as a stand-alone chapter), all chapters
regulating State administration - the chapters on Land and Environment (Chapter
Five), Representation of the People (Chapter Seven), the Executive (Chapter Nine),
Devolved Government (Chapter Eleven), Public Finance (Chapter Twelve), Public
Service (Chapter Thirteen), and National Security (Chapter Fourteen) — start by
establishing the applicable values or principles. These values and principles are
augmented by the articulation of a ‘code of ethics’, which remains one of the most
striking aspects of the 2010 Constitution. Indeed, principles of leadership and
integrity in the manner of Chapter Six of the 2010 Constitution are not regular
features of constitutions. The Repealed Constitution did not articulate them.
Comparatively, although Chapter 14 of the Constitution of the Republic of Uganda
carries the title ‘Leadership Code of Conduct’, it serves little purpose beyond merely
requiring Parliament to enact a code of conduct, and giving certain limited directions
on the content of such enactment. Similarly, the constitutions of other countries
in East Africa do not contain principles of leadership and integrity. Therefore,
Chapter Six of the 2010 Constitution should be appreciated as revolutionary, at
least regionally.”” Underpinning Chapter Six is the principle that State power comes
in the form of a trust, which trust is to be operated as a service. This principle is
built upon the foundation of the foremost concept of sovereignty of the people.

13 Tt is instructive that the Constitution of Papua New Guinea, where Ghai was involved, also provides for a
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The net import of the concept of peoples’ sovereignty is that although only a few
persons can run day-to-day State affairs, such officials must have the people in
contemplation constantly. State officials attain this ideal by consulting the people
frequently, functioning in an open and transparent manner, and acting in the public
interest always. Clearly, the intelligence of the 2010 Constitution has reorganised
power in a manner that empowers the people and makes the State subservient to
them.

The 2010 Constitution’s intelligence has meddled even in areas where
constitutions would normally be scanty, leaving discretion to the legislators. The
typical example of this is seen in Article 261(1) of the 2010 Constitution as read
together with the Fifth Schedule, which identifies 49 areas requiring parliamentary
legislation complete with timelines for when Patliament should act. Having further
provided for a handmaiden — the Commission for the Implementation of the
Constitution (CIC) — the 2010 Constitution provides as follows:'

261. Consequential legislation

(5) If Parliament fails to enact any particular legislation within the specified
time, any person may petition the High Court on the matter.

(6) The High Court in determining a petition under clause (5) may—
(a) make a declaratory order on the matter; and

(b) transmit an order directing Parliament and the Attorney-General to
take steps to ensure that the required legislation is enacted, within
the period specified in the order, and to report the progress to the
Chief Justice.

(7) If Parliament fails to enact legislation in accordance with an order under
clause (6) (b), the Chief Justice shall advise the President to dissolve
Parliament and the President shall dissolve Parliament.

(8) If Parliament has been dissolved under clause (7), the new Patliament
shall enact the required legislation within the periods specified in the Fifth
Schedule beginning with the date of commencement of the term of the
new Parliament.

Code of Conduct (Article 302).

" The CIC was provided for in the Bomas Draft, 2004, under Article 299. Provisions on consequential
legislation in the Bomas Draft, Article 308, are carried verbatim to the 2010 enacted version cited here.
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(9) If the new Parliament fails to enact legislation in accordance with clause
(8), the provisions of clauses (1) to (8) shall apply afresh.

By enabling Kenyans to enforce the constitutional implementation programme
over ten years since the 2010 Constitution was promulgated, these fairly ‘innocent’
provisions have proven to be intelligent. The impasse in the quest for gender parity
is illustrative of this genius of Ghai and the ‘artificial intelligence’ of the 2010
Constitution. Article 100 of the 2010 Constitution requires Parliament to enact
legislation promoting the representation of marginalised groups in Parliament
including women. Due to various factors, including a culture of disregard for the
rule of law and patriarchy, Parliament dilly-dallied in enacting the relevant legislation
precipitating a situation whereby the stipulated five-year period lapsed before the
relevant legislation was enacted. Citizens petitioned the then Chief Justice, Hon
David Maraga, who in 2020 advised the President to dissolve Parliament, under the
terms of Article 261 (6,b) cited above. As I write, a constitutional crisis persists in
what could be interpreted as a partial triumph for the constitutionalists. It is a story
of a new and intelligent Constitution in total charge, on one hand; and an old and
unintelligent political culture on the other. Regardless of who wins this particular
battle, Ghai’s constitutional intelligence has changed the terms of the war. For good.

Regarding adaptability, Ghai’s constitutional intelligence, like artificial intelligence,
learns from its environment and adjusts matters for the future good. In this sense, the
2010 Constitution ought to be seen as a transitional document. It is a manifesto meant
to re-engineer a society with a troubled past. Written into the constitutional document
is a re-ordering of power that centres the people. The 2010 Constitution envisions a
State that for the first time must serve its people. It has turned tables. It has recognised
people’s sovereignty. It has established a framework for equal citizenship. It has af-
firmed human rights and introduced mechanisms for holding leaders accountable.
Its very design and architecture confirms this position. The 2010 Constitution begins
with the concept of sovereignty of the people. It articulates provisions on citizenship
early at Chapter Three. And the Bill of Rights follows at Chapter Four. The 2010
Constitution places principles of leadership and integrity at Chapter Six, way ahead
of the Legislature and Executive chapters which appear at chapters Eight and Nine
respectively. This Ghai Draft-like set up, alone, represents a major revolution aimed at
elevating the status of the sovereign people. Even literally.

Additionally, the 2010 Constitution is full of remedial provisions that have
obviously taken lessons from past misdeeds. For example, the robust and flexible
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provisions on standing,”” which were inspired by the Constitution of South Africa
and public interest litigation jurisprudence in India, which permit a person to
lodge litigation on behalf of others or even the public interest are a reaction to
the situation under the Repealed Constitution where the courts would deny public-
spirited persons like the late Nobel Peace laureate Prof Wangari Maathai access
to defend such critical matters as the environment.'® Courts would also delay in
determining election petitions unduly and there is a history of some petitions being
determined close to the succeeding general elections — at the near close of the
contested candidate’s term in office. Ghai’s remedy in the Bomas Draft was an
ambitious provision requiring the Supreme Court to determine presidential election
petitions within seven days of filling'” and, with regard to patliamentary elections
and nominations, the High Court would have had to determine such matters ‘within
six months of the date of lodging the petition’.'® The 2010 Constitution maintains
this position with minimum changes such as to increases the time for determining
presidential petitions to 14 days.

Similatly, at the height of the 2007/8 post-election violence, then President-
elect, Mwai Kibaki, was sworn in at dusk at State House Nairobi, out of sight of
Wanjiku. The concept of constitutional intelligence suggested itself to the CoE;
hence, Article 141(1) of the 2010 Constitution is explicit that the President shall
be sworn in at a public place. Again, for a long time, the Bill of Rights could not
be enforced because the then Chief Justice(s) had not made rules as the Repealed
Constitution required. In fact, the Chief Justice Cecil Miller himself once ruled that
the litigant before him could not enjoy his rights because /e (the Chief Justice) had
not made the rules operationalising the Bill of Rights."” In the spirit of constitutional
intelligence, the 2010 Constitution provides that the absence of such rules does
not limit the right of any person to commence court proceedings to enforce their
rights.” Evidently, Ghai’s constitution learns from the users, identifies bugs and
updates its software accordingly.

' Article 31(2), Bomas Draft; Article 22(1), 2010 Constitution.

1 Maathai v Kenya Times Media Trust 1.td [1989] eKLR.

17" Article 159(3), Bomas Draft.

'8 Article 127(2), Bomas Draft.

1" See, Kaman Kuria v Attorney General (1989) 15 Nairobi Law Monthly 33. Also, Maina Mbacha v Attorney General
(1989) 17 Nairobi Law Monthly 38. Former Chief Justice, Dr Willy Mutunga observed as follows about this
practice: “This practice was endemic under the reign of CJ Cecil Miller (1986-1989) and championed vigorously
by Justice Norbury Dugdale.” See, Willy Mutunga The 2010 Constitution of Kenya and its interpretation:
Reflections from the Supreme Court’s decision, SPECJU 6, Vol 1, 2015, 3.

2 Article 22(4), 2010 Constitution.
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The Ghai in the content

So far, we have established that Ghai’s conception of the constitution is an
intelligent document that learns its social, political and legal surroundings and
responds with significant detail for the good of the masses and to the chagrin of
the powerful. Any substantive chapter of the 2010 Constitution could illustrate this
point satisfactorily. But, for now, let me focus only on the Bill of Rights as the case
study to save on space and time. How I wish we had room to also explore Ghai’s
aspirational ideas on national values or his radical prognosis of the land question or
even the innovatory scheme of devolution.

The Ghai in the Bill of Rights

Consistent with other parts of the 2010 Constitution, constitutional intelligence
in the Bill of Rights manifests in the comprehensive coverage of rights, accurate
learning of the social, cultural and political environment, which in our case includes
the history of marginalisation and human rights violations of profound proportions,
and remedial measures meant to check excesses of power.

Very much a replica of the Ghai Draft,” our Bill of Rights provides a
comprehensive catalogue of human rights that includes the right(s) to: life, equality
and freedom from discrimination, human dignity, freedom and security of the person,
freedom from slavery, servitude and forced labour, privacy, freedom of conscience,
religion, belief and opinion, freedom of expression, freedom of the media, access
to information, freedom of association, assembly, demonstration, picketing and
petition, political rights, freedom of movementand residence, protection of the right
to property, labour relations, environment, economic and social rights, language and
culture, family, consumer rights, fair administrative action, and access to justice. In
addition, the Bill of Rights has elaborate protection of arrested persons, the right to
a fair hearing and the rights of persons detained, held in custody or imprisoned. It
also has express and specific protection of children, persons with disabilities, youth,
minorities and marginalised groups and older members of society.

Ghai’s approach of detail particularly manifests in the broad list of grounds
upon which discrimination is prohibited. The grounds include — but are not limited
to — race, sex, pregnancy, marital status, health status, ethnic or social origin, colour,
age, disability, religion, conscience, belief, culture, dress, language or birth. Except

! See Chapter Five of the Ghai Draft.
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for the inclusion of the ground of ‘dress’, which arose in the course of negotiating
the Bomas Draft, the rest are as the Ghai Draft had proposed. The new menu is
broad when compared to the Repealed Constitution, which only listed race, tribe,
place of origin or residence or other local connection, political opinions, colour,
creed or sex as the protected grounds.

True to constitutional intelligence, the Bill of Rights responds to our history of
marginalisation not just by recognising the rights of minorities and other vulnerable
groups but also by going beyond procedural equality to re-engineer a more inclusive
society. As an overarching principle, the Bill of Rights obliges the State to take
legislative and other measures including affirmative action programmes and policies
designed to redress any disadvantage suffered by individuals or groups because
of past discrimination. Similarly, it requires the State to take legislative and other
measures to implement the principle that not more than two-thirds of the members
of elective or appointive bodies shall be of the same gender. Substantive equality
is a salient feature of the 2010 Constitution especially through the provision for: -

a)  Affirmative action programmes designed to ensure that minorities and
marginalised groups participate and are represented in governance and
other spheres of life.

b)  An electoral system that complies with the principle that not more than
two-thirds of the members of elective public bodies shall be of the same
gender as well as fair representation of persons with disabilities.

c)  Party lists comprising an appropriate number of qualified candidates and
which alternates between male and female candidates in the priority in
which they are listed; and except in the case of county assembly seats,
each party list ought to reflect the regional and ethnic diversity of the
people of Kenya.

d) Respect, by every political party, of the right of all persons to participate
in the political process, including minorities and marginalised groups.

e) Respect and promotion of human rights and fundamental freedoms and
gender equality and equity by every political party.

f)  The membership of forty-seven women and twelve members
representatives of special interests (including the youth, persons with
disabilities and workers) in the National Assembly.

g2) The nomination of 16 women members to Senate and two further
members, being one man and one woman, representing the youth, in

~185~



] Osogo Ambani

h)

p)

addition to the nomination of two members, being one man and one
woman, representing persons with disabilities.

The enactment of legislation to promote the representation in Parliament
of women; persons with disabilities; youth; ethnic and other minorities;
and marginalised communities.

The appointment of at least four women to the Parliamentary Service
Commission.

The representation of both genders in the Judicial Service Commission.
The promotion of gender equality in judicial service.

A devolved system of government aimed at protecting and promoting
the interests and rights of minorities and marginalised communities.

County governments reflecting the principle that no more than two-thirds
of the members of representative bodies in each county government
shall be of the same gender.

Special seats necessary to ensure that no more than two-thirds of the
membership of the respective county assembly is of the same gender.

The inclusion in county assemblies of a number of members of
marginalised groups, persons with disabilities and the youth as prescribed
by an Act of Parliament.

No inclusion of more than two-thirds of the members of any county
assembly or county executive committee from the same gender.

The requirement for the enactment of legislation to prescribe mechanisms
to protect minorities within counties.

The principle that the composition of the commissions and offices, taken
as a whole, shall reflect the regional and ethnic diversity of the people of
Kenya.

These and similar provisions have put Kenya in line with international human

rights standards such as the Convention on the Elimination of All Forms of

Discrimination against Women (CEDAW) which, for instance, implores states to

take temporary special measures (affirmative action) to accelerate the achievement

of equality in practice between men and women, and actions to modify social and

cultural patterns that perpetuate discrimination with the view to achieving the

elimination of prejudices and customary and all other practices which are based on
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the idea of the inferiority or superiority of either of the sexes or the stereotyped
roles for men and women.

There is more to the details. The Bill of Rights defies the divisive tendencies
of the concept of generations of human rights. In addition to the usual civil and
political rights, it also carries social and economic rights like the right to the highest
attainable standard of health; the right to accessible and adequate housing, and to
reasonable standards of sanitation; the right to be free from hunger, and to have
adequate food of acceptable quality; the right to clean and safe water in adequate
quantities; the right to benefit from social security; and the right to education. The
Bill of Rights also protects environmental rights in addition to other special and
specific rights of children, youth, women, and the elderly, amongst others. Provision
is also made for consumer rights setting the Bill of Rights apart from many others.
All the generations grace the Bill of Rights collectively upholding the wisdom that
human rights are interrelated, interdependent, interconnected and equal in status.
This is a rare feat in municipal law, and Kenya has joined South Africa and very few
others in the region in securing overall human rights cover for its people.

To restrain the State and empower Wanjiku, the Bill of Rights retains strict and
pro-people provisions on emergencies and limitation of human rights just like the
Ghai Draft had proposed.” Careful regulation of emergencies is important because
such occasions can provide opportunity for wanton violations of human rights.
If the Ghai and Bomas Drafts are anything to go by, the Ghai philosophy is to
define and delineate instances when emergencies can be declared clearly, to make
the declaration of such measures exceptional, to be invoked only where regular
operations of authority are impossible, to require emergencies to last for only the
duration of the national threat, to provide institutional checks to the power to
declare emergencies, and to secure important rights from derogation.

Following this script, the Bill of Rights establishes sufficient safeguards for the
regulation of emergencies.” A state of emergency may be declared only when the
State is threatened by war, invasion, general insurrection, disorder, natural disaster or
other public emergency and the declaration is necessary to meet the circumstances
for which the emergency is declared. Such declaration only applies prospectively
for no longer than 14 days. The National Assembly may extend this period but
only on attaining special majorities. As an additional measure, the Supreme Court

22 See Articles 31 and 71 of the Ghai Draft.
2 See Article 58 of the 2010 Constitution.
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has jurisdiction to decide on the validity of a declaration of a state of emergency,
any extension of a declaration of a state of emergency and any legislation enacted,
or other action taken, in consequence of a declaration of a state of emergency.
A further safeguard is that a declaration of a state of emergency, or legislation
enacted or other action taken in consequence of any declaration may not permit
or authorise the indemnification of the State, or of any person, in respect of any
unlawful act or omission. Although the declaration of a state of emergency may
justify the limitation of human rights, this is only to the extent that the limitation is
strictly required by the emergency and the legislation under which the limitation is
hinged is consistent with the Republic’s obligations under international law. Even
then, limitation of rights can only take effect after publication in the Gazette.

The rights enshrined in the 2010 Constitution may be derogated from with the
exception of the right to freedom from torture and cruel, inhuman or degrading
treatment or punishment; the right to freedom from slavery or servitude; the right
to a fair trial; and the right to an order of habeas corpus?® This exclusion of certain
rights from derogation, aside from being a unique landmark in Kenya’s constitutional
history, is also controversial. Generally speaking, the idea of derogation from human
rights during emergencies is not inconsistent with international human rights law.
Under the framework of the International Covenant on Civil and Political Rights
(ICCPR),” derogations are allowed but States are also required to inform the UN
Secretary-General of the provisions from which they have derogated and the reasons
for their derogation immediately. A similar communication must be made when the
derogation ends.”® By the ICCPR standards, the rights saved from exclusion under
our Bill of Rights are few and in-exhaustive. The right to life;*’ the right not to be
subjected to retroactive penal laws and the right to freedom of conscience and
religion are not exempted from derogation as required by the ICCPR.*® Further,
the derogation provisions of the Bill of Rights are inconsistent with the African
Charter, which does not allow state parties to derogate from their treaty obligations

# Article 25, Constitution of Kenya 2010.

» Kenya acceded to the ICCPRon 1 May 1972.

* ¥ Viljoen International human rights law in Africa (2007) 251. Article 4(3), Constitution of Kenya 2010.

¥ Judge Emukule in Republic v John Kimita Mwaniki [2011] eKLR, was stunned that: ‘Strangely also, life is not
one of those fundamental rights which may not be limited under section 25 of the Constitution’.

# Under Article 4(2) of the ICCPR the right to life; the prohibition on tortute, slavery, forced labour,
application of retroactive penal laws and the right to freedom of conscience and religion may under no
circumstances be derogated from.
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during emergency situations.”” These shortfalls aside, the reservation of certain
rights from derogation, however few, should be lauded first and then built on.

Also praiseworthy is the pro-rights system of limitation of rights established
under Article 24 of the 2010 Constitution. I say this because the Repealed
Constitution was often criticised for overemphasising the limitations of human
rights more than the entitlements themselves. Human rights would be limited in
two major ways: by way of internal limitations assigned to particular rights; and
through a general limitation clause which stated that human rights could be limited
for the sake of greater interests of public health, security and morality. These
provisions were often deployed to defeat the realisation of human rights. Faithful
to constitutional intelligence, Article 24 learns and corrects that anomaly. With the
exception of three human rights — the right to property, the right to freedom of the
media and the right to freedom of expression — the new Bill of Rights does not use
internal limitations or ‘claw back clauses’.

This leaves the limitation of all human rights to be operated by one general
clause akin to Article 36 of the Constitution of South Africa — Article 24 — of which
six important things can be said.” First, it acknowledges limitation of rights only by
way of law.’" This is positive because it illegalises limitations by executive or military
decrees or other extra-juridical devices. Second, and relatedly, Article 24 outlaws
limitations by inference or implication. Legislation limiting the Bill of Rights must
expressly state the intention to limit a particular right or fundamental freedom
as well as the nature and extent of the limitation in question. Third, a limitation
has to be reasonable and justifiable in an open and democratic society based on
human dignity, equality and freedom, taking into account: the nature of the right
or fundamental freedom; the purpose of the limitation; the nature and extent of
the limitation; the need to ensure that the enjoyment of rights and fundamental
freedoms by any individual does not prejudice the rights and fundamental freedoms
of others; and the relation between the limitation and its purpose and whether
there are less restrictive means to achieve the purpose.”” Fourth, at the very least,
no limitation should go so far as to derogate from the core or essential content of
the right in question.” Fifth, the burden of demonstrating, before coutts, tribunals

29

¥ Communication 74/92, Commission nationale des droits de I'Homme et des Libertés v Chad, para 21.
% Article 24, Constitution of Kenya 2010.

1 Article 24(1), Constitution of Kenya 2010.

2 Article 24(1), Constitution of Kenya 2010.

¥ Article 24(2)(c), Constitution of Kenya 2010.
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and other authorities, that a limitation meets the above requirements is vested with
the State or person(s) justifying the limitation™ and not the individual(s) or group(s)
entitled to a particular right. Finally, perhaps in appreciation of the fact that certain
globally acclaimed human rights may not always be palatable to all sections of society,
Article 24 concedes that the provisions on equality shall be qualified to the extent
strictly necessary for the application of Muslim law before the Kadhis’ courts, to
persons who profess the Muslim religion, in matters relating to personal status,
marriage, divorce and inheritance.” This qualification may be justified because, as
cultural relativists argue, global human rights standards which greatly influenced
the new Bill of Rights often fail to take into consideration that each region has its
own unique realities or priorities. Consequently, ‘regional specificities often are the
casualties in processes of universal consensus-seeking’.’* Such concessions should
be understood as an effort toward practical cultural equilibrium.

Conclusion

As our foremost constitutional law scholar, Ghai has played his part fully. He
brought his immense experience to bear during our constitutional moment. Ghai
lent his intellect and credibility to the creation of a good and legitimate Constitution.
He ensured we had an all-inclusive, consultative and educated constitution-making
process protective of the minorities. He inspired the drafting of a friendly and
accessible document and gave it sufficient detail and intelligence not merely for
the ordinary regulation of the State, but most importantly for the ample cover of
Wanjiku and to tame the leviathan for her. For these we shall forever be grateful. But
the powerful are fighting back. Hard. Yet we shall not fear because the intelligent
Constitution knew about them and gave us enough avenues to resist them this time.
All we will need is eternal vigilance!

* Article 24(3), Constitution of Kenya 2010.
* Article 24(5), Constitution of Kenya 2010.
 Viljoen, International human rights law in Africa, 2" Edition, 2012, 392.
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An intellectual journey

with my teachers*
Issa G Shivn

I

rofessor Yash Pal Ghai was my teacher. He took some classes, I believe in

Constitutional Law and Legal Systems of East Africa, in my first year at

the University College, Dar es Salaam, which was then one of the three
constituent colleges of the University of East Africa. Writing an essay in honour of
your teacher is humbling. I come from a tradition in which teachers command great
respect. In the hierarchy of status and obeisance, teachers are next to parents who
are next to God. I thus take this opportunity to honour all my teachers, some of
whose memory I recall in this essay.

I did not want this essay to be autobiographical (unavoidably it has turned out
to be semi-autobiographical) for the same reason that a 19-year old young man gave
when asked to write an essay on ‘My personal background and aims’.

I always wondered, while reading autobiographies, how could people write about themselves

without embarrassment and as if to give me a practical experience, Fate has put me, too, in

the same awkward position of writing about my personal background and still worse to write

about my aims. All the same, I hope I shall be able to stick to the facts without falling victim
to that frailty of human-race, egotism.'

That young man was yours truly writing his first essay in General Paper in
Form V, Science, on 19 January 1965. Now, as then, I entertain the same hope.

1

Issa G Shivji, ‘Essays: Form V-Sc¢”” (1965) Notebook in author’s possession.

* I am grateful to Parin, Natasha and Amil, all of Shivji clan, for their insightful observations and useful
comments.
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I was born in a colonial, racially segregated, sectarian society. The Aga Khan
Primary School in Kilosa was my first school in the fifties. Primary school then was
for eight years. Now it is seven. The school was almost exclusively for Ismailis, a
Muslim sect who consider the Aga Khan as their spiritual leader. Teachers were a
mixed lot of Ismailis and a few non-Ismailis, all Asian Muslims. One of my teachers,
who left a lasting impression on me, was Mr UA Bhorania, my class teacher in
grade eight and also the headmaster. A short man with a baldhead, he was wholly
dedicated to his pupils. He organised extra-curricular activities such as debates and
drama. I specifically remember one activity. In my last year, 1960 (a year before
independence), Bhorania organised a ‘patliament’. At its first meeting the motion
was ‘Kilosa needs good roads’. Bhorania trained us. I was elected the Speaker. After
the speeches, the Speaker declared that the House seemed to be divided so he put
the motion to vote. The motion won, Kilosa indeed needed good roads. (It still
does!) Reading the Speaker’s winding up speech fifty-five years later, I was struck by
the following paragraph — so refreshing, yet so distressing.

Last but not the least in importance is the [sic!] education. People can give education to their

children only up to Standard VIII. As a result most parents cannot afford to continue the

study of their children further. Some who send their children to other places, have to be at
the mercy of other schools because they find it difficult to get admission. Even if they get
admission they have to arrange for their boarding and lodging. That means a great expense

for them. Thus a good school is an urgent necessity for the Kilosians which is your duty to
arrange at the eatliest.”

I find this refreshing obviously because of its accent on education, which to
this day we have not been able to provide to all our children. Distressing because
it made me wonder what the 14-year old meant by ‘people’. Which people was
he referring to? It could only be /is people, Ismailis. Non-Ismaili Asians would
be people, but their concern was the business of their own communities. Beyond
Asians there were no people — there were only ‘natives’. Even ‘natives’ were not
homogenous. They were divided into ‘tribes’. ‘Divide and rule’ was colonialism’s
notorious stratagem. When asked what influenced him in his choice of career,
Nyerere, our great nationalist leader, replied:

I had intended to be a doctor but then in one of my sudden decisions I said to myself: ‘No,
I am not going to be a doctor, I am going to be a teacher.” Had I become a doctor it would

? TIssa G Shivji, “Typescript of speaker’s speech’ (1960), in authot’s possession.
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have been for the same reason: to help our people. At that time, quite frankly, I think in my
mind the idea of ‘my people’ was very limited. To be honest, I was talking about my little
ttibe. The vision became wider and, after Eutope, one’s attitudes began to change.’

We were all trapped in the colonial container, where the imperialist rulers
divided us into races, communities, tribes, religions, and sects and their intellectual
handmaidens defined our identities.* Only Europeans had universal national
identities; the rest had only parochial ‘cultural’ existence. And all of us were
inferior beings, inferior to whites, albeit even in our inferiority we were graded and
hierarchically organised. Bear with me for one more illustration.

The person to judge the best ‘parliamentarian’ was one ‘Mr Dundee’; no,
not a European. He was an Ismaili. We all called him ‘Dundee’ because the petrol
station he owned was called Dundee. Apparently, before coming to Kilosa he lived
in Dundee, Scotland. What is it that qualified him to be our judge? First, because
he spoke good English. Second, because he was married to a woman from a rich
family owning a sisal estate nearby and who also happened to be the top leader of
the Ismaili community. Third, because ‘the Dundees’ were the only couple that
socialised with whites — Greek plantation owners and colonial administrators. It was
the only Asian couple whom you would see wining and dining with whites in the
only big hotel in Kilosa, the Parthenon. It was also the only Asian couple that played
tennis with whites; tennis courts were located on a hill where whites lived and whete
the colonial administrative apparatus (boma as it was known) was situated. ‘Natives’,
except domestic servants and the accused attending courts, were barred from the
European area. This was colonial society fout court. Lest I am carried away, let me

return to my teacher Bhorania.

One fine hot noon, the school was attacked by a swarm of bees. We were on
the playing grounds. Bhorania supervised immediate evacuation. He would not leave
his ‘ship’ until the last kid had safely reached home. In the process, his baldhead
was bitten severely by the bees. He was bed ridden for a whole week. Bhorania’s
exemplar remains etched in my memory to this day.

Bhorania taught us typically flowery English, preferred by Indians. In our last
year, he tutored us in writing essays on topics which we could possibly be asked to

> Julius K Nyerere, “The private and public Nyerere: Special interview with Peter Enahoro’ Africa Now
(1983), 97-125.

* See generally Mahmood Mamdani, Define and rule: Native as political identity, Harvard University Press,
Cambridge, 2012.
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write on as part of our entrance test to a secondary school, which, for me, would
of course be the Aga Khan Boys School in Dar es Salaam. Today I am amused and
slightly embarrassed at the style of the language in those essays, but also pleased
with how young minds grappled with ‘big’ ideas. One of the topics typically was
‘Why I want to join the New School’. After singing the praises of the school and
the city, Dar es Salaam, in which it was situated, all in hyperbole, the 300-word essay
written on double-spaced foolscap paper in graphic italicised font ends thus: ‘Dull
would he be of soul, who would not like to live in such an enchanting city and
gather up the invaluable pearls of knowledge from such a sea of knowledge and
adorn his career.”

IT1

For a small town boy the school in Dar es Salaam was another planet. Seniors,
who had preceded us to the Dar es Salaam school, boastfully painted it in extravagant
terms. “You know what, Issamamad’ as I was called then, ‘people like you who rank
first in Kilosa, don’t stand a chance in Dar es Salaam. Teachers are dhorias [whites].”
Dhorias were colonial gods. Every year on Queen’s coronation, we were marched to
the football pitch where we sang: ‘God Save the Queen’. It still hums in my ears.

I had the taste of a dhorio on the very first day of my entry to the secondary
school in Dar es Salaam. Mr Maundrill administered the English test. I cannot
remember the exact topic but I think it was the one expected. I recall I did not write
in the flowery language that Bhorania had so painstakingly taught me. I wrote my
essay in plain English. After an hour of anxious wait, Maundrill appeared at the
door with a bundle of papers clenched mercilessly in his tobacco-stained hand. He
leaned on the door, as was his wont, with his pipe hanging out of the torn pocket
of his khaki shorts. Frequently the pipe would fall down and as frequently he would
return it to the same torn pocket. ‘Issamohamed Gulamhussein Esmail Shivji’, he
muttered under his teeth. I stood up with my little legs wobbling - would they be
able to carry me? He looked at me and without a glimmer of smile said: “You go
to Standard® IXA; rest to IXC’. Streams were graded in terms of merit. Streams A
and B had clever boys with a science bias. The value system then was that only dull
students went into Arts taking such subjects as ‘drawing’, history and Kiswabhili, yes,

> Handwritten in author’s possession (1960).

¢ The nomenclature at the time was ‘standard’. It was later changed to ‘form’.
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Kiswahili. There was one exception. English literature was taught in upper streams;
I'am not sure if it was also taught in lower streams.

I spent the next six years at the Aga Khan Boys Secondary School, four of
secondary and two of high school. This was from 1961 to 1966. The student
population was still predominantly Asian, majority being Ismailis. The school had
opened its doors to non-Ismailis and it began to get a steady stream of Africans
just as the country was approaching independence. In my stream, we had only one
African student in a class of 46 though there were many more Africans in other
classes. Among the staff, many were Indian expatriates; there was a significant
number of Tanzanian Asians and a small number of whites, among whom was the
erstwhile Maundprill. I particularly remember Mrs AM Silverstand, who was my class
teacher in Form II. I remember her more particularly for introducing us to Chatles
Dickens. She would read out aloud from abbreviated versions of Dicken’s novels, like
a mother who reads aloud bedtime stories to her child, minus the mothet’s love and
warmth, of course. Not many of my classmates enjoyed it. I did. It led me to read
the full version of The Pickwick papers,” a tome of over 500 pages.®

When I entered the Aga Khan Boys School, the headmaster was one Mr
RH Swift. We did not know much about him except that in one of his previous
incarnations he was a sailor. He did look like one: unsmiling, fierce looking, with
a short hefty body and sun-tanned coarse face. We only saw him at the morning
assembly. He would walk to the centre of the platform as soon as the prayers were
over to perform his two ‘statutory’ functions. One of which was to make stern,
cryptic announcements to do with this or that administrative or disciplinary matter.
The second was to administer lashing to miscreants who had been reported to him
by class teachers the previous day. There is one incident involving Swift which has
sharply, albeit unpleasantly, remained in my memory. Kabani was my fellow pupil
in Form II. He was short, quiet, neatly dressed, least talkative but most thoughtful.
He never participated in mischief and fun that the rest of us indulged in. One day
Maundrill called him out of class. After an hour or so he returned, with a very
sombre face but as dignified as ever. Even when prompted he would not tell us what
had gone on except that he had been called by Swift. That smelled fishy. Eventually,
the story came to light. Kabani had written an essay for Maundrill in which he had
severely bashed colonial white soldiers in Zanzibar who went round the streets

" Chatles Dickens, The Pickwick papers, Oxford University Press, London, 1969.
% Dickensian writing has its paradox. Just as it exposed social evils of his age, so it partook of its racial
prejudices.
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harassing and beating up ‘natives’, not even sparing women and children. Maundrill
gave him a “zero’ and reported him to the headmaster. In the headmaster’s office,
Swift administered three lashes on his bums. Since then Kabani never wrote again
an essay for Maundrill.

Kabani was an exceptional student. His classmates never understood him and
often made fun of him, which he contemptuously ignored. I was a bit friendly
towards him. He introduced me to Thomas Paine’s Rights of man,” which I ploughed
through and abandoned half way because I could not understand the book. The
story making rounds in the class was that Kabani read widely but was eccentric. He
would carry armful of reference books as he engaged in arguments on religion with
priests, quoting from his authorities, we were told; right or wrong I cannot tell. The
Kabani-Maundrill incident happened only two years after independence. Colonial
mentality and white supremacy were still rife. Nyerere had to deport several whites
who either barred blacks from their hotels and restaurants or openly insulted the
new black Government. Many colonial officials believed that the only way to teach
the ‘native’ and keep him in his place was by use of the lash."” And so was Kabani
reminded of his status. Like Pip was told by her disciplinarian sister Mrs Gargery
in Dickens’ Great expectations:"! ‘Ask no questions, and you’ll be told no lies’,”* the
colonial headmaster was telling Kabani: Do not question our lies, for you will be
told no truth!

kokok

As the nationalist period grew, we had more enlightened white teachers. We also
had Indian expatriates, who did not indulge in any ‘politics’” but were very dedicated
to their job and taught us well, maybe a bit too rigorously for our young minds.
Mr MA Khan, teaching Physics, Mr Kabir and Mr Patwekar teaching Maths, Mr
‘Baby’ John and Mr S Fernandes teaching Chemistry and several others; all have left
fond memories. In Form IV, Mr Benerjee, most probably from Bengal, the land of
Rabindranath Tagore, taught us literature. We read Dickens’ ever-fascinating novel

? Thomas Paine, Rights of man, Penguin Books, New York, 1984.

' One senior official complained about ‘Buropeans who have no knowledge or experience of natives and
cannot keep their temper under control; their one idea of administration being in showing their importance, in
frequent use of the lash, and teaching the native that he is an inferior being” Quoted by Julian Marcus paying

tribute to Trevor Jaggar at 90. Jaggar was a former colonial official. BTS (Britain-Tanzania Society) Newsletter, January
2016, 8.

" Chatles Dickens, Great expectations, Estes and Lauriat, Boston, 1881.
12 Dickens, Great expectations, 32.
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through ages, and Gerald Durrell’s My family and other animals,” the title of which
has never ceased to amuse me. Being science students, not many of my colleagues
were interested in literature but I loved it. I would find myself dreamily floating in
Dickens’ beautiful prose as Mr Benerjee passionately read out passages from Great
expectations. 1 remember one incident, in particular. Once he asked the class to name
their favourite character. They all had their favourites, from Pip and Esta to Lady
Havisham, but none, of course, the convict Abel Magwitch. When my turn came
I had no hesitation: my favourite character was Joe Gargery. Mr Benerjee’s eyes
glistened. Joe’s child-like innocence, his altruistic kindness and fathomless sincerity,
his noble ideals expressed in hugely human and humane language — I loved it. If
only the world had more Joe Gargerys, I said. Mr Benerjee could not stop nodding.
We struck a deep chord. I did not realise it then. Two years later, Mr Benerjee, who
was then acting as headmaster wanted to see me. He came to the class himself
instead of sending a messenger. You could smell the sweet scent of his snuff from
metres away. ‘Shuuu’, the sound went down the gangway: the headmaster was
coming, From the doorway, in his soft polished tone, he asked. ‘May I please see
that distinguished gentleman, Mr Shivji?” How flattered was the young lad!

I never understood then, nor now, why Mr Benerjee was not confirmed in
the post of headmaster. Instead we were brought another white man, one Mr JE
Greenshaw. An English gentleman, no doubt enlightened by the standards of
colonial whites, but still, in the management’s wisdom, they needed an Englishman
to lead the school.

Mr Greenshaw taught me General Paper in Form V (1965) when we still did
Cambridge High School Certificate or HSC. He was a liberal of sorts. We were
required to write essays on set topics within the 45-minute session. As I read these
essays today, four decades later, with Mr Greenshaw’s comments and grading, I
marvel at how things have changed and yet remained the same. My first essay on
‘My personal background and aims’ is full of idealism privileging Gandhinian values
of honesty, truth, selflessness and self-abnegation. Most probably I was under
Gandhinian influence then having just finished reading his The story of my experiments
with Truth."* Somewhat naive idealism of the untutored conscience mixed with
untainted honesty of a young person comes out in the following two (unedited)
passages, one on ‘personal background’, and another on ‘aims’.

5 G Durtell, My family and other animals, Penguin Books, New York, 1956.
" Mohandas K Gandhi, Autobiggraphy: The story of my experiments with Truth, Beacon Press, Boston, 1957.
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I 'am happy to say that I was not born with a golden spoon in my mouth. My parents have
always had to face and overcome grim difficulties to make both ends meet. Luxury has been
a distant thing to my family. How would have my life changed if luxury would have been
within my reach, is left to speculation. One thing, however, I can say for certain: by rolling
in the lap of luxury I should have ‘rolled out’ the years of my life without learning what life
has to teach.

And on aims:

As regards my aims, they are neither very impressive nor convincing, With the world torn up
with dissensions and petty quarrels and with the black cloud of World War I1I looming over
mankind, every one, sincerely or insincerely, wrestles with one’s mind to find the cause of these
problems. I sincerely believe that the faults lie with man himself. So long as he is enslaved by
the trio of vices i.e. dishonesty, selfishness and untruthfulness, he will continue groping in
darkness. In view of this and having had opportunities to appreciate the evils of the world, by
being born in a poor family, it is my sincere aim to breed within myself and in others these lofty
qualities of honesty, truthfulness and self-abnegation. By this aim, I am neither trying nor do I
wish to convince a practicalist, [sic!] but I am trying to appeal to that mind, which would stand
by its ideals even if it means personal sacrifice.”®

Today, perhaps, I would still stand by the sentiments expressed in the first
passage though I am not sure if I subscribe to the preaching in the second which
comes close to ‘moral rearmament’ under whose spell I was soon to fall. Fortunately,
I fell out of it very early at the University once we, the students of the left, learnt
of the politically reactionary aims and role of moral rearmament. More interesting,
though, were Mr Greenshaw’s comments.

I accept your aims and ideals as genuine. I hope you continue to keep them — the world is

in sad need of men and women who are prepared to work realistically to bring about a better

state of affairs. Have you thought of teaching as a career?

‘Realistically’ was underlined in the original and that is where the jab really lay.
I did become a teacher, not in a school but at the University. I did not know then
what Mr Greenshaw meant by ‘realistically’, but since then in my life, again and
again, I have come across arguments that simply brush aside ideals as ‘unrealistic’.
Whatever Greenshaw meant, but he did subsequently welcome our, perhaps, more
‘realistic’ proposition to form a representative body in school called the Pupils Own
Council (POC). I drafted the constitution taking the United Nations Charter as
my model. As Mr Greenshaw finished reading it, while we stood around his table

15 Issa G Shivji, ‘Essays’, in authot’s possession.
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waiting anxiously, he raised his eyes and rhetorically asked: ‘Is your father a lawyer?’
I kept quiet. My father was nowhere close to it. He was a small dukawalla, barely
literate in Gujarati, but with bountiful of wit and humour. Material success evaded
him; pride and dignity never abandoned him.

POC was established. This was the period of nation building. POC, like many
other youth organisations, participated in nation-building projects such as building
schools. Once, as the President of POC, I wrote to The Standard,'® thanking the youth
(Ismaili youth ‘naturally’l), for participating in the Tanzania Parents Association
(TAPA) School Building Project in Buguruni. The letter also thanks the headmaster
Mr Greenshaw ‘without whose whole-hearted co-operation and inspiring enthusiasm

we could have done very little."’

To be sure, this was no exaggeration. Yet not all
teachers were as enthusiastic because they believed, rightly, that my POC activities
affected my performance in class. My grades fell. My teachers, in science and maths
said it that much, albeit politely. Commenting on my 2™ term results, Mr Patwekat,
who was teaching Applied Mathematics in which I had scored a ‘D’ remarked:
‘Found the habit of independent thinking in him which will pay a good dividend in
future. However he should not neglect his studies. Only student who could maintain
his progress in studies in spite of his multifarious activities.” On my Annual Report,
the comment read: ‘A bright student tending to be a mediocre if he continues to
overtax himself with extra-c activities” Mr Greenshaw’s enthusiasm and support
and Mr Patwekar’s concern were all expressions of their dedication to their students,
which left in me a lasting impression and great respect for teachers. To this day,
whenever Mr Fernandes, my former teacher, who lives in the neighbourhood, pays
me a visit, I instinctively stand up to greet him with a ‘sit” though I never liked when
my university students addressed me as ‘sit’. I respectfully, perhaps not as attentively,
listen to Mr Fernandes although I disagree with him vehemently. If he had found
me inattentive years ago when he was administering a ‘Quick Test” in Maths, he
would have most probably flicked a piece of chalk in my direction.

In the subsequent year, when the presidency had been taken over by another
student, the Government banned POC. In October 1966, university students led
by the National Union of Tanzania Students (NAUTS) demonstrated in protest
against national service. National service required all graduates of higher education
to spend five months in camps undergoing military training and 18 months in service
during which they would be paid only 40% of their salary. Students’ main concern

16 The Standard was an English daily then owned by ‘Tiny’ Rowland’s LONRHO.
'7 Issa G Shivji, “Tapa school’, letter to The Standard, date misplaced but in 1965.
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was that they were being made sacrificial lamb while politicians were enjoying the
fruits of independence. Nyerere was furious. He dismissed the whole lot, almost
400 of them, and banned their organisations including those that were affiliated to
NAUTS. POC was one of the affiliates. In an extemporaneous speech that has gone
down in history as one of his finest, Nyerere thundered:

You're right when you talk about salaries. Our salaries are too high. You want me to cut

them? (some applause) ... Do you want me to start with my salary? Yes, I'll slash mine (cries
of No’.) I'll slash the damned salaries in this country. Mine I slash by 20% as from this hour

The damned salaries! These are the salaries which build this kind of attitude in the educated
people, all of them. Me and you. We belong to a class of exploiters. I belong to your class.
Where I think three hundred and eighty pounds a year [the minimum wage that would be
paid in the national service] is a prison camp, is forced labour. We belong to this damned
exploiting class on top. Is this what the country fought for? Is this what we worked for? In
order to maintain a class of exploiters on top? ...

You are right, salaries are too high. Everybody in this country is demanding a pound of flesh.
Everybody except the poor peasant. How can he demand it? He doesn’t know the language. ...
What kind of country are we building?'®

The student demonstration was a turning point. The stage was set. Only four
months later the ruling party, Tanganyika African National Union (TANU) adopted
and announced the Arusha Declaration, Nyerere’s blueprint to build socialism or
Ujamaa. I joined the University in the Faculty of Law, perhaps the first science
student to do law, in July 1967 and never left it until I finally retired 46 years later.

IV

We were the first post-Arusha generation at the University. The University
College was established in July 1961, only five months before Independence, with a
batch of 13 law students. The first teacher to walk into the lecture room to deliver
a lecture was William Twining, son of Tanganyika’s last but one Governor. He
never taught me nor was he there when I joined the University but he is fondly
remembered and therefore I came across his name long before I met him. He was
my teacher only to the extent that he externally examined me in one subject.

8 Quoted in A Coulson, Tanzania: A political economy, 2 ed, Oxford University Press, Cambridge, 2013, 221.
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The pre-Arusha University and the Faculty were run more or less on Oxbridge
lines. Nonetheless, a University in a country with a fervently nationalist leader
with intellectual credentials attracted many young expatriates, mainly British but
also Americans, fresh from graduate schools. Among them were my teachers,
some of whom I will have occasion to mention in the course of this essay. Ghai, a
Kenyan, spent some eight years (1963-1971) at the University rising very fast from
the position of a lecturer to Professor and Dean. He was the first Hast African
Dean of the Faculty. The first Dean was Mr AB Weston, an Australian liberal of an
unconventional kind. He was sympathetic to Nyerere’s national project as was the
Principal of the College then Cranford Pratt. Weston never taught me. The only
time I remember him taking our class was when one of the lecturers was absent.
He did not lecture; instead we were entertained to a series of anecdotes, legal and
non-legal.

We also had some young East Africans on the Faculty. Besides Ghai from
Kenya, there was Lal Patel who taught me Labour Law. It is not so much his teaching
as the material he gave the class that developed my interest in Labour Law. Abraham
Kiapi, a Ugandan, taught me Administrative Law. His teaching was rather turgid
concentrating on civil service regulations. I cannot remember if he taught us one
of the most fascinating topics in Administrative Law, Judicial Review. I developed
interest in judicial review much later, in legal-aid practice, when we innovatively used
the process of judicial review to get remedies in labour cases. Many years later when
I taught Administrative Law, I approached Judicial Review, together with, of course,
Constitutional Law, with a Public Law perspective. I even argued that both Labour
and Land Laws ought to be approached as part of Public Law rather than from the
standpoint of Private L.aw, as contract and property law respectively. Mr A Sawyerr,
a Ghanaian who later became a great friend, taught me Negotiating Instruments,
one of the five components of Commercial Law. For anyone interested in the
workings of financial capitalism, Negotiating Instruments is a fascinating subject. It
was made even more fascinating by a brilliant introduction written by Mr S Picciotto
to the materials used by Sawyerr. Sawyerr handled the subject well; it was difficult
but interesting. At the time, we, radical students, were indifferent to Sawyerr, mainly
because for a while he headed the International Legal Centre, a Ford Foundation-
funded outfit which radical students identified with imperialism.

There were also some young Tanzanians who had freshly joined the Faculty.
Firoz Kassam taught Family Law which I did not take; instead I took Labour Law,
which was preferred by very few students. But Kassam gave some lectures in
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Evidence. I remember to have got into an argument with him on some issue in which
we differed. Following the class, I did my research and using Sarkar on Evidence” as
my authority, tried to show that he was wrong. He listened to me gracefully, nodded
his head, and as gracefully continued lecturing. It was not unusual for the post-
Arusha student generation, particularly left students, to question their lecturers.
Professor UO Umozurike, a Nigerian, taught us International Law. He had studied
international law ‘at the feet’ of the famous Professor Georg Schwarzenberger, a
right wing radical with little sympathy for developing countries. I recall a heated
argument we had with Umozurike on the international law rules on ‘prompt,
adequate and effective compensation’ payable to an investor on nationalisation.
Umozurike strongly defended the formula on the grounds that ‘we’ too stand to
benefit from it should ‘our’ property, say, in the UK, were to be nationalised. We
scoffed at the argument and asked the good professor to give us the extent of
Nigerian investments in the UK which could be threatened with nationalisation!
After leaving Dar, Umozurike became a famous international lawyer defending
African interests. One would like to think that Dar students rubbed off some of
their radicalism on him as they did on other expatriate lecturers, including a few
Nigerians.

Mr Josephat Kanywanyi, a Tanzanian, who had just come back with an LL.M.
from Berkeley, taught me Insurance. Joe was more a comrade than a teacher. Part
of the examination in Insurance was a course work paper carrying, if I recall
correctly, less than ten marks. I wrote a paper, some 50 foolscap papers. The paper
was subsequently published in the Eastern Africa Iaw Review> The word must have
gone round among the staff. I remember once Ghai asking me rhetorically: Do you
always write long papers? The way he said it, it was meant to be a complement. That
happened as Ghai was coming down the library staircase during lunch hour, carrying
volumes of books in both his arms. His feet were typically clad in &anda-mbili (flip-
flops). That image of Ghai is permanently etched in my memory as an example of
a prodigious, yet humble scholar wholly committed to research and writing,

While memories last, I should perhaps record another pleasant encounter with
Yash while I was still a student. I believe I was in my second year when Yash asked
me if I could help him to check the footnotes of his co-authored book Public law

1" SC Sarkar, MC Sarkart, PC Sarkar and S Satkar, Sarkar’s Law of Evidence: India, Pakistan, Bangladesh, Burma and
Ceylon, SC Sarkar, 1971.

% 1IG Shivji, ‘Insurance and development’ 3 Eastern Afica Law Review, 2 (1970), 143-173.
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and political change in Kenya.*' He had just received the galleys. It was a massive book,
a magnum opus of his and Patrick McAuslan’s.” I readily agreed. My library research
to verify footnotes introduced me to all kinds of literature which I had not come
across before as a law student nor did I know existed in our library. I believe I did
the work meticulously, for which Yash apologetically offered me shs.100/=. For me
it was a lot of money, one-fourth of my yearly book allowance. It fetched me five

good Penguin books.

Another young lecturer who later became a very close friend and colleague
of mine was Andrew Lyall. He came to Dar in 1966 as a British VSO and stayed
on becoming one of us. My first acquaintance with Andrew was when he wrote a
letter to the then English daily, The Standard, against its editorial that had harshly
attacked radical students for preventing a Rag Day procession. The tradition of Rag
Day was presumably borrowed from British Universities and organised under the
auspices of the World University Service. On the Rag Day, students dressed in rags,
go on a ‘rampage’ in the streets ostensibly begging money and collecting donations
for the poor. Left students, versed in Robert Tressel’s great novel Ragged trousered
philanthropists,” considered this a mockery of wotkers and peasants. Organised under
the University Students African Revolutionary Front (USARF), a leftist student
organisation, radicals decided and successfully put an end to it. As was its tradition
— to think before acting — the previous night USARF had met to discuss and analyse
the role of charity in a capitalist society. Their view of charity was summed up as a

‘euphemism for those who plunder by the ton and give by the ounce’.*

After I graduated, together with Abdul Paliwalla, another good friend, we
(Andrew, Abdul and I) took over the editorship of the Faculty journal Eastern African
Law Review and tried to steer it away from its ‘law and development’ perspective. In
the introduction titled ‘From analysis of forms to the exposition of substance: the
tasks of a lawyer-intellectual’ to the Special Issue on ‘Public Enterprise and Law in
Tanzania’, I critiqued legal positivism and black letter law. Defining the task of a

' Yash Pal Ghai and JPWB McAuslan, Public law and political change in Kenya: A study of the legal framework of
government from colonial times to the present, Oxford University Press, Nairobi, 1970.

# McAuslan also had a stint in the Faculty but had already left when I joined it.

# R Tressell, Ragged trousered philanthropists, Grant Richards, London, 1914.

# Quoted in Chris Peter and Sengondo Mvungi, “The state and the student struggles’ in Issa G Shivji (ed),
The state and the working people in Tanzania, CODESRIA, Dakar, 1986, 176. I believe this phrase was originally
coined by Walter Rodney during the meeting on the eve of the Rag Day. See also ZH Meghji, ‘Sisterly activism’ in
KF Hitji (ed), Cheche: Reminiscences of a radical magazine, Mkuki na Nyota, Dar es Salaam, 2010, 78. The book also
includes a nice poem by RN Meghji, “The day the rags didn’t show up’, 124-126, discovered many years later.
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lawyer-intellectual as one of analysing the law-form to reveal the real substance of
exploitative and dominant relationships underlying it, I called upon the lawyer to
expose law as an important part of the dominant, ruling class ideology. “This means
that he [sic!] would have to face the powers-that-be; but then that is the challenge to

his intellectual commitment.?

There are two other lecturers who have left in me a lasting intellectual memory
for exactly opposite reasons. They are Picciotto and Robert Seidmann. Picciotto
arrived at the Dar campus in 1964 fresh from University of Chicago’s law school. He
was already an anti-positivist with socialist and Marxist leanings. Dar was a congenial
intellectual environment for him to read and research more in that direction.” The
events of October 1966 described above were a traumatic experience for many of
the liberal and radical faculty, including Picciotto, leading to soul-searching, While
they were engaged in the process of rethinking the role of the University through
University committees, the Arusha Declaration happened. In this context, a wider
conference was held in March 1967 downtown on the ‘Role of the University
College, Dar es Salaam in Socialist Tanzania’. Picciotto was one of the nine lecturers
who submitted a long paper to the conference recommending democratisation and
participation of students in the University’s decision-making structures and in nation-
building projects at the initiative of students themselves. More importantly, the nine
suggested a first year compulsory interdisciplinary course that would introduce
students to the learning and understanding of the socio-economic and historical
environment of their society beyond their own specialised disciplines.”” This was
accepted by the Conference in principle but while the University administration was
taking time to introduce a University-wide Common Course, the Faculty of Law
introduced a compulsory first year course titled Social and economic problems of East
Africa (Soc & Eco). The course was organised, coordinated and partly taught by
Picciotto. Mine was the first cohort to take it.

Through this course, Picciotto introduced us to some of the original radical
and Marxist literature, which I have treasured to this day. Picciotto’s image that I

» TIssa G Shivji, ‘From analysis of forms to the exposition of substance: The tasks of a lawyer-intellectual’ 5
Eastern Africa Law Review, 1-2 (1972), 7.

% Sio Picciotto, ‘Law, life and politics’, in Issa G Shivii (ed), Liwits of legal radicalisn: Reflections on teaching law at
the University of Dar es Salaam, Faculty of Law, University of Dar es Salaam, Dar es Salaam, 1986, 36-47.

# C Hoskyns, ct al, ‘Proposals for discussion tabled by a group of staff members’, in University College,
Report of the Conference on the role of the University College, Dar es Salaam, in a socialist Tanzania, 1967, mimeo, 116-131.
The nine lecturers were: Catherine Hoskyns, Frances Livingston, James Mellen, Sol Picciotto, Walter Rodney,
John Saul, Herbert Short, Giovanni Arrighi and Grant Kamenju.
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fondly recall is that of a short, young, unassuming teacher with a reddish Marxian
beard. Picciotto was much more an interrogator, rather than a lecturer, who would
make you think by raising searching questions, occasionally rhetoric, but more often
inquisitive. Left students tended to be the main speakers in his class partly because
they were the most engaging but mostly because they would have read in advance the
mimeographed handouts that Picciotto prepared for the class. I bound them in one
of the four volumes of what I called ‘Wealth of Knowledge’. Picciotto’ handouts in
my volume are among the most heavily underlined with succinct marginal notes and
keywords. There are extracts from Marx and Engels The German ideology,” chapters
from Gordon Childe’s Man makes himself,”’ and Paul Baran’s The political economy of
growth,” extracts from the writings of that great Polish Marxist political economist,
Oscar Lange and chapters from the wonderfully crafted book of Barrington Moore
Social origins of dictatorship and democracy.”’

The most rewarding experience in Picciotto’s course was the exposure to
other lecturers from different disciplines, including those from among the nine
signatories. We had lectures from political scientists like John Saul, who has remained
a comrade-friend to this day, James Mellen, an American, who I remember took us
through the theory of cyclical crisis in capitalism, Giovanni Arrighi, who wrote
his famous paper on labour aristocracy which I critiqued in my Class struggles in
Tanzania,” Grant Kamenju, our Kenyan comrade, a man of letters in the real sense
of the word and of course our friend and bosom comrade Walter Rodney. I can
picture in my mind Walter as he walked from one end of the platform to another in
the science lecture theater lecturing in his piercing, sonorous voice unencumbered
by academic decorum or reservations and qualifications, the typical ‘buts’ and ‘on-
the-other-hands’ of petty-bourgeois academics. For Walter, academic lecturing was
as much an act of politics as delivering a speech at a rally. Paying tribute to Walter
in a memorial symposium on 22 July 1980, after his gruesome assassination by
reactionary forces, I said the following on his contribution to the struggle:

There is no doubt that his contribution was substantial and there is no doubt that the strug-

gles and the intellectual ferment of the Dar Campus in turn contributed to Walter’s forma-
tion. Eventually, like a true revolutionary, he felt he had to move out of the academia and

# Katl Marx K and Friedrich Engels, The German ideology, International Publishers, New York, 1947.
# VG Childe, Man makes himself, Watts and Co, London, 1936.
30 P Baran, The political economy of growth, Monthly Review Press, New York, 1957.

' B Moote, Social origins of dictatorship and democracy: Lord and peasant in the making of the modern world, Beacon
Press, Boston, 1966.
2 Tssa G Shivji, Class struggles in Tanzania, Heinemann, London, 1976.
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immerse himself in the struggle of the people. This he could do only among those he knew
well. So he returned to his country of birth, Guyana, where he made the greatest sacrifice
that an individual can make, life itself.?®

Walter was a fine comrade, absolutely brilliant and totally dedicated to the
African revolution. For a while Walter was my PhD co-supervisor from the history
department. Once overcome by the ‘worthless’ exercise of writing a PhD thesis, I
told Walter: “Walter, I don’t see why I should be wasting my time on this bourgeois
stuff instead of visits to factory and working class neighbourhoods doing political
work.” Walter said something to this effect: ‘No, no comrade. It is important for us
to go through this bourgeois discipline and master their academic trade so that we
can critique it more thoroughly” Eventually, after some eight years, I did finish the
thesis, which was immediately published as Law, state and the working class in Tanzania.**

For radical students, the class material did not end with classrooms. We took
them out and discussed and dissected them in Sunday ideological classes organised
by USARF and its sister organisation TANU Youth League (TYL). I remember
Eriya Kategaya, one of our fine comrades from Uganda who was among the top
leaders of Museveni’s guerrilla army and served in various positions in Museveni’s
Government when they assumed power, was assigned to lead us through Gordon
Childe’s Man makes himself. My own first essay called “The educated barbarians’
which appeared in the maiden issue of Cheche,”” USARF’s theoretical mouthpiece, is
replete with quotations from Paul Baran’s The political economy of growth and Baran’s
and Sweezy’s Monopoly capital. Same is the case with my long essay Tanzania: The
silent class struggle which was published as a Special Issue of Cheche.”® Ali Mchumo,
one of my classmates, uses Fanon’s thesis of the bankruptcy of the ‘national
bourgeoisie’ and Mao’s essay ‘On contradictions’ to chide his fellow petty bourgeois
intellectuals for phrase-mongering rather than applying scientific method to analyse
the wotld.”” Another of my classmates, Charles Kileo, a brilliant comrade, presents
a comprehensive and wide-ranging paper on ‘Neocolonialism and the problems of

» Issa G Shivji, ‘Rodney and radicalism on the Hill, 1966-1974" in Issa G Shivji, Intellectnals at the Hill: Essays
and talks, 1969-1993, Dar es Salaam University Press, Dar es Salaam, 1993, 33.

* Issa G Shivji, Law state and the working class in Tanzania, James Currey, London, 1986.

% IG Shivji, ‘The educated barbarians’ 1 Cheche (1969), 15-26. The story of Cheche has been told in great detail
in KF Hirji (ed), Cheche, 78.

% 1G Shiviji, Tanzania: The silent class struggle, Cheche, Special issue (1970). Together with comments by Rodney,
Saul and Tzentes it was later published by Tanzania Publishing House (1972).

7 A Mchumo, ‘Revolution or romanticism?” n.d. possibly 1969, typescript in authot’s possession presumably
written for Cheche.
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building socialism in Africa’ to the Second Seminar of East and Central African
Youth held on Dar Campus in December 1969.%* All these writings and many others
by our comrades show the analytical tools and theoretical framework that we picked
up in the Soc & Eco course and sharpened them in USARF ideological classes.

Another lecturer I remember well, but for having disagreements with, was Rob-
ert Seidmann. Seidmann, with his wife Ann Seidmann, who taught in the Depart-
ment of Economics, came to Dar straight from Ghana where they had to leave im-
mediately after President K Nkrumah was overthrown in 1966. Seidmann was a ‘Law
and Development’ guru. Law and Development was the counterpart in law of mod-
ernisation theories that reigned in political science, both being pushed by American
academics. The central thesis of the Law and Development school was that social
change could be brought about through building institutions that in turn would be
defined by rules made by the state. So law was seen an instrument to lead change and
lawyers as ‘social engineers’ to manipulate it. A few of us took Seidmann’s course and
still fewer had a running battle with him because we did not accept law and state as
neutral instruments which could direct socialist development; rather we considered
state and law as the instruments of the ruling class reflecting and reinforcing exploit-
ative relations disguised under the ideology of justice and fairness.

Law and Development research was well funded by the Ford Foundation’s
International Legal Centre based in New York City. In the immediate post-
independence period, when modernisation reigned supreme, the state was seen as an
agency to pull the backward rural sector from traditionalism to modernisation. The
Affrican peasant was to be separated from his/her tradition and resettled in villages
supervised by experts and run by expatriate managers with heavy capitalisation
financed by the Government. Two pieces of elaborate legislation were passed, the
Rural Settlement Commission Act,” and the Land Tenure (Village Settlement) Act,"
to govern the modernisation of the ‘backward’ peasant and pastoralist. Pastoral
communities like Maasai were to be modernised by being settled in large rangelands,
centrally supervised by managers under the authority given them by the Range
Development and Management Act.*' The doctrinal justification for these projects
came from the World Bank which had suggested the ‘transformation’ approach

*# C Kileo, ‘Neo-colonialism and the problems of building socialism in Africa’ the Second Seminar of East
and Central African Youth, Dar Campus, December 1969 (mimeo in author’s possession).

% Act No 62 of 1963.
40 Act No 27 of 1965.
# Act No 51 of 1964.
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to agrarian reform as opposed to the incremental improvement approach.” The
legislation was an illustration par excellence of ‘law and development’ perspective.
Seidmann was excited:
[The] act is the basis of a programme to introduce an entirely new way of life to the pastoral
Maasai, who drift with their herds across vast arid plains in Northern Tanzania. It purports
to convert them from a nomadic existence, organised in class and family, using cattle as the
basis of subsistence and status, into sedentary co-operative villages producing cattle for the
cash market ... The present revolutionary thrust of the statute came about mainly during the

drafting stage.”

The projects were neither co-operative nor revolutionary much less
transformative. The relation between managers and settlers became one of
employer-employee in which peasants and pastoralists took least interest. If
anything, the relation was one of dependency and paternalism. Both schemes were
monumental failures which became the harbinger for the change of policy from

operative villages from below.

In the long paper I wrote for Seidmann, I critiqued the projects, and therefore
implicitly its law and development approach. I emphasised the centrality of socialist
ideology and commitment and questioned the assumption of the neutrality of state
and law. Instead, I argued for the need to analyse the social character of the state
and therefore posed the question whether the existing state could act as an agency
to bring about socialist development. Seidmann’s running comment was that I had
underestimated the importance of building institutions based on rules.* Given our
youthful radicalism at the time, such comments made no dint on us.

kksk

In the 1968/69 academic yeat, on Dean Ghai’s watch, the Faculty of Law, then
under considerable influence of liberal American lecturers driven by a variety of sub-
schools of sociological jurisprudence, proposed a revised curriculum. According to
Kanywanyi,” the final product was a compromise among three trends: a liberal ‘law

2 Wotld Bank, The economic development of Tanganyika, Wotld Bank, Washington, DC, 1961.

“ Quoted in RW Tenga, ‘The historical and socio-economic approaches in learning the law: Dar es Salaam
and Third World perspectives in jurisprudence’ in Shiviji (ed), Limits of legal radicalisn, 102.

* Issa G Shivji, Land tenure and agricultural development in Kenya and Tanzania’, Notebooks, 29/09/1968.

* JL Kanywanyi, “The struggle to decolonise and demystify University education: Dat’s 25 years experience
focused on the Faculty of Law (October 1961-October 1986)’ 16 Eastern Africa Iaw Review, 1 (1989), 35-30.
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in context’ school which underscored teaching of law in the broad social context,
meaning in effect taking account of policy environment; the ‘law and development’
school which saw state and law as instruments of change through institution-
building and thus the task of law school being to produce socio-legal engineers; and
the Marxist/neo-Marxist trend which desired a progtressive curriculum that would
inculcate in students ‘a sympathetic disposition, ..., towards the underprivileged
and poor working people and their general political-economic interests.*® The
new curriculum introduced a host of new subjects, including military law, law and
development, public finance, and sales and secured transactions. These were non-
professional subjects to which the students exposed to a typical LL.B. course on
British lines were not used to. The British tradition was to concentrate on hard law
professional courses. The student body opposed the new curriculum mainly on the
ground that there was not sufficient consultation and they did not see the rationale
of such subjects as military law. Led by more ideologically aware radical students,
the opposition quickly developed into a struggle raising bigger questions.

A vigilance committee was formed. It issued two memoranda articulating
student opposition. Both are written in a strident, militant language, including an
allegation that ‘imperialist spy lecturers’, who were driving a neo-colonial agenda
against Tanzania’s socialism and East African nationalism, had infiltrated the Faculty.”’
They had particularly harsh words against ‘military law’ and ‘law and development’
both of which had been advocated by Americans. One of the Americans allegedly
admitted that he had already made contacts with military officers who welcomed
the opportunity for them to take the course. ‘One can clearly see that the poison of
bourgeois military propaganda which Tanzania can avoid by refusing to train her
army officers at the British Imperial Defence College or West Point, will be duly
compensated for with Military Law at the University College, taught by bourgeois

>48

military authorities sent by the agencies of neo-colonialism.* The memorandum

<

described the ‘law and development’ course, taught by Robert Seidmann, as “a

crusade against socialism and a justification and beautification of capitalism.”*

* Kanywanyi, “The struggle to decolonise and demystify University education’, 36.
7 Charles Kileo drafted the memoranda. I participated in drafting one; cannot remember whether the first
or the second.

* Student Vigilance Committee, “The new curriculum of the Faculty of Law, University College, Dar es
Salaam: “A neo-colonialist conspiracy’” February 1969, First Memorandum, 3 (mimeo in the authot’s possession).

* Student Vigilance Committee, “The new curriculum of the Faculty of Law, University College, Dar es
Salaam’, 4.
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The Second Memorandum, titled “‘Whoever calls for revolution must present
alternatives for the system’, was as militant in its language but more soberly
argued. In its view, the real issue at stake was ‘one concerning the ownership of
this University College: whether the college will ultimately belong to the people of
Tanzania and East Africa or to imperialism.” ‘[I]t is obvious that the struggle has
already outgrown the Faculty of Law where it started, just as it has already outgrown
the New Curriculum issue which sparked it off. In short, it is part and parcel of the
anti-imperialist struggle.” The Vigilance Committee saw the student struggle on the
Campus as part of the larger struggle between socialism and imperialism and in this
struggle “Whoever controls the minds of the students will control the leaders of

250

tomorrow. This rule holds good for both ideological camps.

Under the well-known Leninist title “‘What is to be done’ the Committee put
forward several demands including the “Tanzanianisation’ of the deanship and the
‘East Africanisation” of the Faculty. It also demanded student participation in all
decision-making committees of the Faculty and the University. The new curriculum
was put off. The Faculty reverted to its previous British style curriculum. Dean Ghai
resigned and Deusdedit Bishota, a Tanzanian, took over.

By no stretch of imagination was Bishota a socialist. He taught us evidence —
almost half the class failed. But by now students were too exhausted to go though
another round of struggle. In any case, the struggle had moved to other arena and
issues. Furthermore, the law struggle was an alliance of convenience between a
small group of radical students, many of them TYL and USARF members, and
a large body of conservative students who cared little about bigger issues. They
joined in for their own different reasons: some because they found the case-law,
or Socratic method, preferred by American teachers, difficult; others because
they were suspicious of new non-professional courses. They felt that it would
dilute their professional qualification. Many others were simply fellow travellers
mouthing radical slogans, not infrequently even racist ones. Although in terms of
the curriculum we reverted to the status guo ante, yet the law struggle had prepared
the ground for further contestations ahead, the discussion of which is beyond the
scope of this essay.

% Student Vigilance Committee, “The second memorandum of the student vigilance committee of the
Faculty of Law, University College, Dar es Salaam’ March 1969, Second Memorandum, 1 (mimeo in the author’s
possession).
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History has its ironies. Karl Marx says somewhere that history indeed repeats
itself, first as tragedy, then as farce. Ghai landed in Dar in 1963 with his legal
positivist baggage from Oxford and a nodding acquaintance of the sociological
school from Harvard.” Dar destroyed that baggage, he says, but did not put an
alternative paradigm in its place. The smattering of the possible alternative paradigms
that he heard from his colleagues was not satisfactory. Worse it came warped in
‘radical sloganising’. Lawyers ought to have skills to use, interpret and craft rules,
more so those who represented progressive governments, he rightly believed. This
would require thorough legal training which did not leave time for socio-economic
approach. If the latter were emphasised it would come at the expense of the former.

The struggle in the search for an alternative paradigm had begun while Yash
was still in Dar. But as in all struggles, the new is born still wearing the ugly garb of
the old. He was uncomfortable. ‘For despite the scholarly analysis of some Marxists,
what passed in general for radicalism in those days included a large amount of racism
and xenophobia...”.”> “Xenophobia’ is perhaps an exaggeration though, no doubt,
there was a sprinkle of racism, particularly from fellow travellers. Real struggles
are never pure or textbook tailored. Yash was an unfortunate, even unintended, I
dare say, victim of the student struggle in the Faculty. Nonetheless the occupation
of the Faculty and the radical leadership of Vigilance Committee had sown the
seeds for the next phase of the struggle in search of alternative paradigms, more
ambitiously, even a search for an alternative to bourgeois university. Eventually,
the new paradigm, somewhat cumbersomely called ‘historical and socio-economic
approach’ was officially recognised in the University Calendar. It was supposed to
be contextualised in Marxist social analysis. The Faculty’s vision was to produce
society-conscious lawyers, both ‘red and expert’. Did it succeed?

As an editor of the 25" Anniversary volume, I invited law lecturers from
the ‘60s, “70s and ‘80s to reflect on their teaching experience at the Faculty and
in particular on their efforts to integrate radical perspectives in the teaching of
their specific law subjects.” In practice, the socio-economic method faced all kinds
of problems, as some essays point out. A few lecturers were able to integrate the

' Yash Ghai, ‘Legal radicalism, professionalism and social action: reflections on teaching law in Dar es
Salaam’ in Shivji (ed), Limits of legal radicalism, 26-35.

52 Ghai, ‘Legal radicalism, professionalism and social action’, 27.

5 Shivji (ed), Limits of legal radicalism, 11.
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method in the teaching of rules and legal doctrines but many more only paid it lip
service. As Tenga observes a kind of schism developed between the treatment of
the historical background to the subject, which applied the Marxian method, and
the analysis of rules whete positivism reigned.”* Nonetheless, a significant number
of lecturers did genuinely grapple with the issue. While recognising the limits of
(bourgeois) law, they tried to explore ‘law as a terrain of struggle’, both in theory
and practice. In practice, a vigorous legal aid practice developed at the Faculty in
which many young radicals provided committed service to the working people.”
The success of the struggle is in the struggle itself and by that standard, yes, indeed,
the struggles at Dar have not been in vain.

kkok

By late 1990s, the Faculty of Law at Dar had come full circle. Times had
changed. We were now living in the neo-liberal era where only the market mattered.
To remain in business, we, the University, were required to ‘manufacture’ marketable
products, appropriately packaged and branded. Under the leadership of the late
Dean Sengondo Mvungi, a member of the generation that had been brought up on
the historical socio-economic approach to law and in a Faculty whose mission was
to nurture society-conscious lawyers, the Faculty retreated to Arusha to reconsider
its mission, vision and the curriculum. The meeting was held from 23 to 28 August
1999. The background paper noted that in changed circumstances, to sustain itself
‘within a competitive market both to attract learners and market its products’, the
Faculty’s new vision was ‘to prepare students for the market.” The teaching method
too had to change ‘to underscore the practical aspects of law’” I could not attend
the retreat because of an ailment but remember to have sent a note protesting the
change of vision. I believed the so-called new mission was no vision. It was short-
sighted. It would destroy the historical niche that the Faculty of Law at Dar had
created for itself for reasons which were ephemeral. The market fad would pass, I
argued. But mine was a voice in the wilderness.

What would Yash make of this new market mission and vision of a Faculty
which, in his own words, was ‘undoubtedly most formative in my intellectual
development.”® Yash is a scholar not a cynic. For him it would not be an occasion
for the last laugh but rather a moment for reflection and agonising,

* Tenga, ‘The historical and socio-economic approaches in learning the law’, 109.
% See Kanywanyi, “The struggle to decolonise and demystify University education’, 56-57.

% Ghai, ‘Legal radicalism, professionalism and social action’, 26.
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In 1990 I gave my inaugural professorial lecture on “The Legal Foundations
of the Union’. Using Kelsen’s theory of grundnorm, I argued that the Articles of
Union of 1964 translated into domestic law as Acts of Union were the Constitution
of the Union and that both the Zanzibar Constitution, 1984, and the Union
Constitution, 1977, were subordinate to it. Further, applying the ‘basic scheme’ or
‘essential features’ doctrine laid down by the Supreme Court of India in Kesavananda
v State of Kerala,' 1 submitted that the basic structure of the Union and the list of
Union matters, at the time eleven, was unalterable. Hence the addition of union
matters after 1964, constricting the autonomy of Zanzibar, was unconstitutional.”
To the best of my knowledge, this argument was being made for the first time.
However innovative in legal terms, the approach was undeniably doctrinal and
textual, very much within the legal positivist tradition. I admitted so in one of my
public lectures.”” Yash was justly disappointed. In his Foreword to the second edition
of my book he succinctly observed:

Shivji’s analysis is textual and doctrinal. It is abstracted from the social and political origins and

contemporary context of Tanzanian federation. This comes as a surprise, for most of his work

is distinguished by his sharp insights into the social and political origins of law. He has inspired
the scholarship of many (including his former teachers — me certainly) to explore the intimate

links of law to social formations and modes of authority. His major contribution has been to

demystify the law and its rhetoric.”

Indeed times have changed. But the struggle continues. In my 2008 volume
Pan-Africanism or pragmatism: Lessons of the Tanganyika-Zanzibar Union,’" 1 did precisely
what Yash would have liked me to do. The book explores the origins of the Union
and the forces behind it. I hope it has made a contribution to Yash’s rich writings on
federalism and federal constitutions on which he has worked and written profusely.
I end this essay in honour of Ghai by saluting his single-minded scholarship and in
appreciation of his unstinting tribute to my Alma Mater.

The Faculty of Law in Dar was pioneering in many ways, and its influence, in terms of the
philosophy of teaching and the orientation of research, spread to other parts of Africa and

7571973 S.C. 1461.

3 Issa G Shivii, Tanzania: The legal foundations of the Union, Dar es Salaam University Press, Dar es Salaam,
1990.

* Issa G Shiviji, ‘What is left of the Left intellectual at the Hill” in Issa G Shivji, Insellectnals at the Hill, 218.

% Yash Ghai, ‘Foreword’ in Issa G Shivji, Tangania: The legal foundations of the Union, 2 ed, Dar es Salaam
University Press, Dar es Salaam, 2009.

" Issa G Shivii, Pan-Aficanism or pragmatism: Lessons of Tanganyika-Zangibar Union, Mkuki na Nyota, Dar es
Salaam, 2008.
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beyond (e.g. Warwick and Papua New Guinea). Many of us who turned out to be birds of
passage were profoundly influenced by insights we obtained in Dar, but a fuller working out
of these insights took place elsewhere. But these flowerings are also part of the history of
Dar.®?

2 Ghai, ‘Legal radicalism, professionalism and social action’, 26.



Activist art for social reform:
The Judiciary in transition as seen by

Kenyan cartoonists
Willy Mutunga’

Introduction

Yash Pal Ghai was my professor at the Faculty of Law in the University of
Dar es Salaam. He has remained my professor. He also became my mentor, friend
and fellow activist. He mentored me as a young lecturer in law, inviting me to many
conferences and reading my think pieces. I turned to him to write a foreword to
my second book, Conustitution-making from the middle: Civil society and transition politics in
Kenya, 1992-19972

Ghai was one of the jurists who inducted the new Supreme Court of Kenya
in 2012. As amicus curiae, individually, and through Katiba Institute (KI), of which
he is co-founder and director, along with his wife Jill, he has continued to assist the
Supreme Court,and indeed, all superior courts of Kenya,in developinganindigenous,
decolonised, de-imperialised, progressive, rich and patriotic jurisprudence coming
out of the transformative 2010 Constitution.

Ghai and KI have also pioneered a robust public interest litigation programme
that has links with social movements. He and KI have written various books, and
maintained a column in the Kenyan daily The S7ar, on the fundamental pillars of
the 2010 Constitution. In doing so, they have armed Kenyans with material and
interpretation that will help them breathe life into the implementation of their
Constitution.

My ties with Ghai, forged in Dar es Salaam in the 1960s, have endured to date.
I am particularly grateful that Ghai was on hand when I became CJ, for his stellar

! In writing this think piece I have benefitted immensely from comments by both Jill Ghai and Rakiya
Omar. I thank my comrades JJ Nyagah, Patrick Gathara, Paul Kelemba (MADDO) and Godfrey Mwampembwa
(GADO) for their comradeship and friendship. And above all, I thank them for allowing me to use their cartoons
in this work. Humphrey Sipalla brushed up the syntax and made useful comments.

2 Nairobi/Harare: MWENGO & SAREAT, 1999; 2™ Edition, Nairobi, Strathmore University Press, 2020.
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contribution to the many challenges faced by the Judiciary in Kenya, but also as a
reference for legal scholarship, as a friend and always, as a mentor.

Ghai and I share a great passion for supporting artists’ movements (of which
the cartoonists are a major pillar). Ghai has used the work of cartoonists in some
of his works on the Constitution of Kenya. All the cartoonists whose work I use
here are my comrades. And they are Ghai’s too. Both of us value our critics, and the
critics of our society and the world.

Cartoonists as public intellectuals and activists for social reform

Cartoonists are activists, whether they know it or not. They are, like all
activists, either conservative (read reactionary) or progressive. The former promote
and protect the status quo, be it local or global. The latter demystify and critique
the status quo, in the process revealing its limitations and the interests at stake.
Progressive cartoonists have messages for us that range from social reform and
rebellion to revolutionary change. Progressive cartoonists are, therefore, clarion
calls to action for social reform.

Artists” movements are part of the new frontier for human rights and social
justice. Activist artists and social movements are replacing and challenging the now
professionalised, middle class human rights movements which, at times, lack passion.
This new frontier does not shy away from contesting for political power. It has also
refused to accept the limited political choices we have been offered, conscious that
such false choices can never change Kenya. This new frontier, in my view, captures
the imagination of all social movements from the margins. I believe a strong bridge
will be built giving the human rights and social justice movements (radical social
democracy) a voice that hitherto has been a lone one and in the wilderness.

Great cartoonists, who are, indeed, our homegrown intellectuals, have their
own vision of society. They use their expertise to force us to hold a mirror to our-
selves, individually and collectively, to encourage reflection, to warn and to ridicule
all, within the perspective of their vision of society. They make us laugh, but with
very critical messages to boot.

I always made it my business to talk to the cartoonists to get their interpretation
of their cartoons. This is never easy, going as it does to the core of their intellectualism,
ideology, politics, as reflected in their freedom of expression and conscience. So,
invariably, they will give you many interpretations. I learned to come up with my
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own understanding of the cartoons, and then seck the artist’s views later. I rarely
succeeded in this latter venture. Progressive cartoonists invariably operate in very
conservative status quo. They use the spaces available to promulgate thinking and
imagination for social reform in a trajectory of continuous struggle against the
status quo. Such a project is complex and fraught with many dangers. Having as
many interpretations of their cartoons as possible has saved the lives and livelihoods

of many cartoonists.’

I believe all our cartoonists, without exception, have served to deconstruct or
demystify the ‘cult of personality’ in public office. On the other hand, our people and
our leaders do not seem to have a notion of collective leadership. Yet, institutions
are not built by one person. While a leader’s ideas matter, without transformation
champions among those they lead, the leader would fail.

In celebrating Ghai, in this article, I have decided to share some stories from
the Judiciary that were captured by cartoonists. Through the work of four (4)
cartoonists, Godfrey Mwampembwa (GADO), J] Nyagah, Patrick Gathara (Gathara)
and Paul Kelemba (MADDO), I reflect on the joys and sorrows of the Judiciary
during my tenure as CJ. I have selected these to reflect on some of the thorniest
questions we faced. All these questions revolve around the problem of judicial
transformation in the context of the 2010 Constitution. As the first CJ of Kenya
under the transformative demands of the 2010 Constitution, it was imperative that
we take positive actions to reconnect the Judiciary with its sovereigns, the people
of Kenya. In order to achieve this goal, we needed to rethink, sometimes, radically,
our posture towards the people. Below, I reflect on some of the burning questions
that exemplified the heavy task before us: the place of women in the Kenyan judicial
exercise of personal Sharia’; access to the Judiciary in hitherto marginalised counties;
public spending within the Judiciary; retirement of judges affected by constitutional
transition; corruption and the Judiciary; and judicial dress and address.

> My conversations with MADDO, Chatles Obbo, and GADO over decades have made this assertion
abundantly clear.
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A storm in a tea-cup?: Wo‘men’ Kadhis in Kenya

s - D,

= S

SEE MR MUTUNGA,
WOMEN Do SERVE IN
KADUl's courTs...!

.

Between 2011 and 2016 when I served in the Judiciary, the Judicial Service
Commission (JSC) advertised for positions of Kadhi in the Judiciary. By the time
I left the number of Kadhis had increased from 14 to 57. All of them were male.
A Muslim woman applied for the position. She did not qualify and she was not
shortlisted for interviews. But suppose she had qualified? Would we have interviewed
her? Heated debate ensued.

Gado’s take on the debate seemed to be that the issue was not that women
serve /z# Kadhi’s courts, but rather that women should serve as Kadhis in the judicial
system! The JSC took the unanimous view that if she had been the right candidate,
we would have given her the job. As a Muslim, I knew this was a divisive issue
among Muslims. It was not a simple matter in the genre of disputes about sighting
the moon. In the latter disputes it seemed the consensus was to allow individual
Muslims to make their own decisions.
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Talking of the disputes over the sighting of the moon, I had an interesting
experience with the late Sheikh Nassor Nady, a former Chief Kadhi. Sheikh Nady
was close to my heart because he oversaw my conversion to Islam in 1981. He had
asked Maalim Barua to take me through the process. Barua asked me to repeat in
Arabic the words “There is no God but Allah and Mohammed is his Prophet.” I
protested. I did not speak Arabic. Sheikh Nady was great. ‘Mafsirie kwa Kiswahili an
Kiingereza aelewe/ Translate it to him in Kiswahili or English for him to understand.’
Barua opted for Kiswahili and we were done. I chose the Muslim name Salim which
I later changed to Wacllimohammed (the Prophet’s Lawyer). The latter name was
appropriate for my great esteem of the Prophet (SAW). My new Muslim name also
had the initials of both my Christian and African name (Willy Munyoki). That did
not bring about any dispute. The sighting of the moon did, later.

Flying from Amsterdam to Nairobi in the 1990s, and overflying Sudanese
airspace, I clearly saw the new moon. Upon landing at Jomo Kenyatta International
Airport I found out that the dispute over the sighting of the new moon was still
raging. I called my Chief Kadhi, and announced very happily that I had sighted the
new moon the night before. I suggested that should end the debate. ‘Huu mmwez:
ulinona wapiz/\Where did you sight this moon?’ I explained. I was stunned by his
response. ‘Basi, mwezi si wa Kenya huo!/ That was not a Kenyan moon!” I protested.

I proceeded to give the Chief Kadhi a lecture: there were no planes during
Prophet Mohamed’s time. It was easy to see a new moon with naked eye in a desert.
Islam has become global. Why not adopt the Bohra Muslims’ solution of using the
lunar calendar in the 20th Century? I did not get anywhere with my Chief Kadhi. I

gave up.

As I reflected on the new dispute as CJ, I realised I had to implement the
constitutional value of ‘participation of the people’. Before I could think through
this issue the Supreme Council of Kenya Muslims (SUPKEM), mainly Sunni in
orientation, requested a meeting, We met. I was told in no uncertain terms that I
had waded into dangerous terrain that could easily attract a fazwal To cut a long story
short, I was told that women cannot be Kadhis, on the basis that it was forbidden
by the Holy Qur’an and Hadiths. It just could not be done. Then somebody added
that during their menstruation women are irrational and cannot decide cases fairly.
My response to this argument ended the discussion.

I told them the Shia did not have a problem with women Kadhis. Sheikh Ali
Shee had given me a write up on the issue that I found persuasive. I wanted to
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know why some Islamic countries have women Kadhis. I told them that even if
it was argued that these women Kadhis were past their menopause, this was not
the issue. I posed a question about Muslim women who were judges of the High
Court and Court of Appeal respectively. Both could hear appeals from disputes
arising from Kadhi courts. And Christian judges, too. So who would police these
menstrual cycles? I pointed out that the Kadhi courts are accessed mainly by women
on matters of divorce, maintenance, and inheritance. Did it not make sense that
women should have women Kadhis, too, to hear these matters? I also warned them
of the JSC consensus on the issue. Barring women from recruitment as Kadhis was
clearly discriminatory and violated Articles 10 and 27 of the 2010 Constitution. I
could see clearly I was not being heard. I had to come up with another strategy.

On a great note forward I suggested that I would ask the Chief Kadhi, Sheikh
Ahmed Mudhar, to convene a meeting of all Muslim sects in Kenya to discuss the
issue and reach a consensus. The convening had not taken place when I left the
Judiciary on 16 June 2016. Thankfully, I do not have to worry about a fafwa. Judge
Mohamed Warsame, a Muslim in the JSC, may have to worry about the decision the
JSC may take in the matter. Gado understood this complex debate, but reduced it to
a storm in a tea cup! That is his genius.

This controversy is not going away. A lot will depend on whether, in future,
Muslim women apply to be Kadhis. Having talked to a wide range of Muslim
women lawyers, it seems many are scared to even apply. Others however, agree with
the sentiments expressed by the men of SUPKEM. The participation of women
in legal and religious matters cannot be stopped. There are women Kadhis in other
jurisdictions. The question of mixed gender prayers, and a woman leading those
prayers, is still being debated. The late Professor Ali Mazrui was involved in this
debate, both before and after his death.

Professor Horace Campbell, who also taught at the University of Dar es
Salaam, recounts in his article “The humanism of Ali Mazrui’ (2014),* one example.
Professor Mazrui died in Binghamton, New York, on Sunday, 12 October 2014. On
Monday, 13 October 2014 prayers were held for him in a mosque in Binghamton.
Three women, professors Betty Wambui, Ousseina Alidou, and Florence Margai
were asked to pay tribute to Professor Mazrui’s contribution to women’s struggles.
It quickly became apparent to the host, Professor Ricardo Laremont, that many of

* Now published in Seifudein Adem, Jideofor Adibe, Abdul Karim Bangura (eds) A giant tree has fallen:
Tributes to Ali Al’Amin Magrui, African Perspectives Publishing, 2016, 254-262.
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those gathered for the prayers, through their body language, were concerned about
this departure from the usual Islamic tradition.

Yet, Professor Mazrui, when he was alive, had been in favour of mixed gender
prayers. On 18 March 2005, Professor Amina Wadud® led 60 women and 40 men
seated together in Synod House, owned by the Episcopal Cathedral of Saint John the
Divine, in Friday prayers. The call to prayer was made by another woman, Suheyla
El-Attar. The organisation that sponsored the prayers was the Muslim Women’s
Freedom Tour, headed by Asra Norman. The prayers sparked off debate among
Sheikhs and Muslim academics.

The issue of a woman leading the Muslim faithful in prayer, a role that male
imams have performed for centuries, also captured the imagination of Professor
Mazrui. He issued a statement unequivocally supporting Professor Wadud to lead in
the prayers, and wrote in his annual newsletter to friends and family:

Is Amina Wadud the Rosa Parks of modern Islam? On the bus of Islamic destiny, is Amina

refusing to take a back seat as a female passenger? Rosa Parks’ defiance helped to ignite

the Montgomery bus boycott and the civil rights movement in the United States! Is Amina

Wadud’s defiance the first shot in a Muslim Reformation on the gender question? She led a
gender-mixed congregation in Friday prayers in defiance of traditions of male leadership.

It is too eatly to assess the historical significance of the Jum’a prayer, in New York on 18
March 2005, led by a single Muslim woman in a Christian Protestant Church. But we know
this is not the first time that Amina Wadud has shaken a Friday Muslim congtregation.

The Muslim umma in Kenya, and indeed the world over, will have to debate the
matter of women Kadhis as well as a woman leading a gender-mixed congregation
in one of our mosques! It is my hope that neither will deepen the existing splits on
these matters among the Muslim faithful.

Riding a furious tiger!

One of the gifts Gado gave me when I joined the Judiciary in June 2011
was a cartoon he had published during the ‘Grand Coalition’ of Kibaki and Raila.
Kenyans also remember it as the ‘Grand Collision and Grand Corruption’. Gado’s
cartoon depicted what he called the Fourth Arm of Government. This arm was an
octopus tightly enslaving, with its tentacles, State House, the Supreme Court, and

> Professor Wadud is an African-American Muslim scholar and is the author of two books, Quran and the
woman: Rereading sacred texts from a woman’s perspective (1999) and Inside the gender jibad: Women's reform in Istanz (2000).
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Parliament. I kept this gift and a statue of Wanjiku [a gift from the Ford Foundation
Nairobi Office colleagues done by sculptor Kevin Oduor (Kevvo)] in my office
until I retired from the Judiciary.

In one of our regular Friday hang-outs with Gado, Maddo and Chatles Obbo,
I made a suggestion to Gado, which he never took up. I said he should redo the
cartoon and show there was only one arm. I told him that there is an invisible
government that has hacked off the traditional three arms of Government. This
invisible government was the cartels and their illicit economy. Maybe cartoonists do
not want ideas from readers! They, perhaps, rightly decide whether your intervention
is worth considering, Invariably they would be working on something more inciting
and exciting. One’s intervention makes sense only if it enriches a work in progress.

GRAFT X
CARTELS

"CHIEF JUSTICE WILY MUTUGA RIDES THE TIGER

Gathara picked up my idea four years later. A Dutch journalist, Koert Lindyier,
had interviewed me about corruption in Kenya. I talked about the ‘bandit economy’
and the corrupt cartels that made it difficult to implement our progressive 2010
Constitution. In his 30 May 2016 cartoon, Gathara did not sketch me riding the
back of the tiger. I saw this cartoon, which placed me at the mouth of a growling
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tiger, with only my arms to keep its jaw shut, as a warning. I was also ‘stupidly
comfortable’ in the circumstances, suggesting either that I was asleep or reckless.
The cartoon made it clear that the ride would end where it normally ends, the
devouring by the beast. Its teeth were clear to all to see and the die has been cast.

Curiously, the political elite never commented on my ‘bandit economy’
sentiments, a great surprise under the circumstances. I thought the international
and national commercial elites would say something about illicit economy. If the
cartels saw Gathara’s cartoon, and interpreted it the way I did, they may as well have
sighed, ‘well, he has been well warned by his friend.” For the time being the beast

did not devour me.

When teargas baptism brings ‘foes’ together

1O THE BRITISH POUND IN ABUUI
60 YEARS' TIME...

et SOME NAIROBI COPS ARE EAGER TO
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The 8 June 2013 ‘Fierce Guys’ cartoon by Maddo is about one of the
demonstrations Ghai participated in since his retirement. In this demonstration his
niece, Aradhana ‘Kuxi’ Ghai, also joined in. She must have read about, or was aware
of, the 31 May 1997 mass action when Dr Rev Timothy Njoya brought in a lot of
water and wet handkerchiefs because he knew there would be a lot of tear gas.

The teargas the Kenyan authorities have used over time leaves demonstrators
short of breath and unable to see. Using water immediately helps to mitigate these
conditions. Rev Njoya called it ‘baptism’ as he baptised many of the activists who
had been teargassed that day. I recall the good Reverend moving from one fallen
activist to another, taking water from his bag that also contained the unexploded
teargas canisters that he had tamed in his bag as well. Today, these canisters are in
the Reverend’s museum of mass action, his library.

Ghai’s niece went a notch higher in this demonstration. She baptised the
policemen who were also victims of their own teargas. Firing teargas is a double
edged sword. Given which way the wind is blowing, the security forces could get a
heavy dose of their own medicine as happened in this case. This is a striking example
of the ‘solidarity’ between the activists and the workers and peasants in uniform.
In this cartoon a very progressive message is reflected: a possible dialogue between
activists and policemen. She was able to talk to these policemen as they queued
up for ‘baptism’. The solidarity is about the common oppressor, the state and its
machinery of violence. Unfortunately, that difficult dialogue tends to happen when
soldiers and other security forces have taken over power, and their compatriots run
to them as their temporary liberators. It is, however, a dialogue worth engaging in.
There is so much in the material interests of the security personnel on the streets
that is reflected in the demonstrating activists. I recall a few demonstrations in
support of police housing and welfare. A great way to start, but the efforts need
continuity and consistency.

Of planes and buses: Transitional metaphors for the Judiciary
‘Judiciary Airways’: Judicions extravagance?

In 2012 I visited courts in jurisdictions invariably referred to as ‘far flung areas’.
The British called these areas the North Frontier District (NFD). We wanted to
assess access to justice in these areas. We hired a plane and a helicopter from Kenya
Wildlife Service (KWS). We visited Lokichar, Kakuma and Lodwar on the first trip.
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... WELL, OUR OPTION 16 To BUY
ANCTUER PLANE FoR 300 MILLION... _

T /A

CAPTAIN, YOUR ONLY oPTioN
16 o LAND THAT PLANE

On the second trip we visited Isiolo, Marsabit and Moyale. Three years later, in
2015, we visited Garissa. What we did during those visits is in the public domain. I
am very happy we started the long journey to de-marginalise access to justice in the
former NFD and to humanise justice there. However, those trips spawned a rather

different controversy.

After the first trip in 2012, we inquired into the prices of planes and choppers.
The KWS pilot gave us the relevant details. He also told us that if we bought a
choppert, and appointed KWS as our agent, the chopper would be serviced regularly
and leased to many individuals and companies that need choppers. We all thought
it was a good idea. Our budget had increased from 3 billion Kenya shillings to over
15 billion Kenya shillings. A chopper would cost 3 million US dollars, then the
equivalent of 300 million Kenya shillings. We could afford a chopper. If KWS were
as good as their word we would be able to buy another chopper from the income
made by the first chopper within two years of its purchase. We decided we would
ask the National Assembly to approve our budget for the purchase of a chopper.
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We thought we had a great case. Hiring planes and choppers was expensive.
Giving the Judiciary 300 million Kenya shillings as a budget line for hiring planes
and choppers did not sound clever at all. We had courts all over the country. It was
our obligation to visit them regularly. We also knew that the police force had many
choppers; so did the military and the Executive. The President, as the Commander-
in-Chief of the armed forces, can use these helicopters without his office paying the
bill. We were one of the three arms of Government and there was need for equity,
equality and inclusiveness.®

The National Assembly, however, torpedoed these arguments and refused to
approve the budget for the purchase of the chopper. Perhaps the National Assembly
was convinced that hiring planes and choppers from national corporations, like
KWS, was a laudable initiative. It brought income to the corporation. It was likely
that our argument about equity meant the National Assembly was entitled to a
plane or chopper. They were not interested in this kind of equity. They were happy
with the system of purchase of airline tickets for them and the allowances that
accompanied the trips. I sought to talk to a member of one of the influential
parliamentary committees to argue the case for the Judiciary. I did not succeed. He
told me: ‘CJ. I hear you publicly say the Judiciary is not an arm of Government, but
a stump. 1 totally agree’

The debate about whether the Judiciary needed a plane or a chopper continued
to rage in the public domain. There was no way the cartoonists would sit on the
sidelines of this one. So, Gado came out with his ‘Judiciary Airways’. From the
cartoon it is clear that the two engines are smoking heavily. As captain of the plane,
I was ordered by the control tower to land the plane safely. The little creature in
Gado’s cartoons, that has the same politics, ideology, and intellectualism of the
other famous character, Wanjiku, is skeptical I would safely land the plane. My co-
pilot clearly is the former Chief Registrar of the Judiciary. She has her own views
on the matter.

My reading of this cartoon was that Gado used the metaphor of a junk plane
to depict the state of the Judiciary at the time. He did not find our arguments
convincing, His view was that we needed to focus on, and prioritise, strengthening
the institution, first, without which we were going to ‘crash’.

The Judiciary in my view still needs a plane. With the Judiciary Fund now in
place, the Judiciary will eventually get its plane, and later more planes.

¢ Article 10 of the Constitution of Kenya, 2010.

~228~



Activist art for social reform: The Judiciary in transition as seen by Kenyan cartoonists

Pilotless planes and institutional leadership

By early 2016, there was much public commentary on my then expected
retirement and successor. In his cartoon of 15 June 2016 (a day before my retirement),
published in The Star, one of the dailies in Kenya, Gathara sketched a plane headed
for a crash because the pilot has parachuted out of it. The doomed passengers were
yelling “‘Where is the pilot?’ I was parachuting to some unsure safety. Cartoonists
deal with the here and now as one of the contexts of interpreting their work. This

cartoon was an example.

Gathara’s cartoon did not address the pillars that the Judiciary had erected in
its Judiciary Transformation Framework, 2012-2016. If he had done so, he would
have been more optimistic about the transition in 2016. One needed only to read
through our reports to find these pillars: the JSC, the Office of the Chief Registrar
of the Judiciary, the Office of the Chief Justice that had grown serious capacity
from the usual two secretaries and eight bodyguards. There was also the Judiciary
Leadership Advisory Council (JELAC) that reflected the new leadership in the
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Judiciary under the 2010 Constitution. The JELAC comprised the CJ (Chair), the
Chief Registrar of the Judiciary, the President of the Court of Appeal (Vice-Chair),
the Presiding Judge of the High Court, a judge from the Court of Appeal and High
Court, the Director of Judiciary Training Institute, and a magistrate. The Chief of
Staff in the Office of the Chief Justice also sat in JELAC as the Secretary. JELAC
was a structure that reflected the collective leadership in the Judiciary. It had grown
in strength by the time I left the Judiciary. These developments ought to capture the
imagination of the cartoonists. If the Judiciary becomes a strong institution, this
will signal the beginning of the end of the cult of personality in our institutions
and politics.

I believe, however, there could be compelling reasons why the cartoonists are
warning us of the risks of personality cults in governance.

Driving a road unworthy bus

Kenyans wanted the Judiciary disbanded and judicial officers asked to apply to
rejoin the Judiciary. They wanted the 2010 Constitution to reflect that determination
for a fresh start. They also wanted the police sent home (Poor police! They had been
disbanded before following the short-lived Air Force coup of 1982). A consensus
was reached under the 2010 Constitution that saved both institutions.

I believe this is the critique in Gado’s cartoon of 8 February 2016 in which I
am the driver of a dilapidated road unworthy bus that is clearly headed for a crash.
The bus is appropriately called the Judiciary. I seem to justify the position I find
myself in by saying: ‘I am just the transitional guy’ His assessment is spot on. A
strong judiciary needs pillars. I had no business driving a bus that did not have those
pillars. It was a great caution. This, and other critiques, helped us design a blueprint
to transform the Judiciary. Of course, I would have been happier if I was sketched
having the bus parked at the graveyard of Judiciary toys at Milimani courts. That
graveyard of Mercedes Benz caused us a lot of anguish. I believe, ultimately, we
were able to educate Kenyans on how wastage happens and how bureaucracy makes
it difficult to mitigate such wastage. I have learned my lessons.
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Transitional retirement: Was it a supreme joke?

Within weeks of my retirement as CJ, a controversy was kicked up about the
rightful age of retirement for judges appointed under the Repealed Constitution.
I believe the two cartoons, by Gathara and Maddo, respectively were about the
appeal in the Supreme Court on judges’ retirement age. Was the retirement age for
existing judges under the 2010 Constitution 70 or 74? The appeals in the Supreme
Court had been launched by two judges of the Supreme Court and one judge of the
High Court. Prior to this appeal before the Supreme Court, no fewer than twelve
judges — five in the High Court and seven in the Court of Appeal — had held that
the retirement age was 70.

I did not expect that the cases would end up in the Supreme Court. This is
why in constituting the bench of judges in the High Court I had asked five judges
to sit given the public interest in the matter. In most cases of multi-judge benches
empanelled to hear constitutional matters, only three judges sit.
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When the judges lost in the High Court and filed appeals to the Court of
Appeal I constituted a bench of seven judges instead of the normal five in such
matters. I also called a meeting of the advocates representing the judges to discuss
the fast-tracking of the appeal. Since there had been quite a number of judges who
had recused themselves from the appeal, I wanted to be sure that such actions would
not delay the hearing of the appeals. In that meeting we agreed, the advocates and
I, on a bench of seven judges. Ordinarily, I would not have consulted the advocates
for all the parties, but I had to do it. I could see a pattern of application for judges to
recuse themselves. I feared the appeal would not be heard soon enough. I wanted to
be sure that all parties were satisfied with the judges who heard the matter. On that
basis, and in the interests of justice, I constituted the bench as decreed by the 2010
Constitution. There was a consensus, too, (although it had no constitutional force)
that the decision of the Court of Appeal would be final. We all seemed to appreciate
the constitutional and legal basis of that position.

I knew soon enough that the agreement on the bench would not hold. Two
judges of the Supreme Court filed application seeking the disqualification of two of
the seven Court of Appeal judges. These applications were dismissed by the bench
of seven and the appeals were heard and concluded. The seven judges of the Court

of Appeal dismissed the appeals.

It came to me as a great shock (I had just come out of hospital) when I was
told that an application to stay the decision of the Court of Appeal had been filed
under the certificate of urgency. What followed is all in the public domain. Three
of us in the Supreme Court decided that the Supreme Court would not hear the
appeals because of the perception of bias among other constitutional and legal
reasons. Two of our colleagues disagreed with the majority decision. The majority
judgment also decided that the judges had the right of appeal to the Supreme Court
under a different bench when recruited and constituted. Our decision retired the
two Supreme Court judges. I also retired. For the Supreme Court to have a quorum,
three judges of the Supreme Court, including a Chief Justice (CJ) and Deputy Chief
Justice (DCJ), had to be recruited. This has happened. The judges could pursue
their appeals if they wish. Let us wait and see.
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Free at last, free at last, Thank the Almighty I am free at last!
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On 16 June 2016, I retired from my position as the 14™ Chief Justice of Kenya
since independence in 1963. I also retired as the first President of the Supreme
Court of Kenya. Free of, and from, the Judiciary? Not at all. I certainly felt a great
sense of relief. I had not realised how stressful the job had been until I handed back
to the Judiciary the Kenyan flag, the number plates of my official vehicles (CJ1) and
was driven to my apartment in Nairobi. I had also handed over the Supreme Court
of Kenya flag to the Acting President of the Court, Justice Mohammed Ibrahim.
We had designed our own judicial exit protocol for the outgoing CJ.

I'believe Maddo got it right. ‘Willy Exit’ shows me smiling as I remove my green
Supreme Court robes. I am followed by a crowd of judicial officers and staff who
are both happy and sad to see me go. That was the reality. Judicial transformation in
the five years of my leadership at the Judiciary had definitely radically affected the
material interests of judges and staff. I was reviled and glorified in equal measure,
depending on these material interests and other concerns.

When we crafted the blueprint, Judicial Transformation Framework (JTT),
2012-2016, I knew I would retire after those four years of the JTE It was the
right decision. It would be the time to reflect on gains made, on reforms that were
irrevocable, irreversible, indestructible and those that were not. We had done that at
the Judiciary. So, reversals and unfinished business did not weigh me down.

There was another reason for relief. On 22 May 2016 I was to travel to Holland
and the US for the last time in my official capacity. I woke up early that morning
to leave for the airport. As I was walked to the sitting room I fell, and passed out
for less than a minute. I decided to walk back to the bedroom and I fell again and
passed out again for less than a minute. I got back to bed and called my doctor. 1
had always had low heart rate. I had seen cardiologists in Kenya and in New York.
I was told it had a lot to do with my sporting activities since my youth. I had been
warned, however, of the symptoms to watch out for. What had just happened was
one of the fundamental ones. My doctor and the paramedics arrived immediately. I
was driven to hospital and admitted immediately. Later that day I had a pacemaker
installed.

I'had led a life of good health. I have been admitted in hospital only four times
in my life. In 1962 because of malaria (and that was the last time I had malarial). In
20006 I suffered chest pains and ended up having an angiogram procedure. In 2009
I had a prostate scare which fortunately I was able to put right with medication and
supplements. The fourth admission in hospital is the one I have just described.
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Allin all, on 16 June 2016, as I drove away from the Supreme Court building I
felt happy and free. I also realised that I had had fun learning about public service,
a demon I had ruthlessly criticised in my life without knowing it. Now I was glad I
knew something about it.

Jumping to retirement: Who retires when the struggle continues?

Gado sees my retirement, in the second cartoon, as one of bridge building,
notwithstanding the gains and challenges of my tenure. The various difficulties
faced by someone who wishes to build bridges among the Kenyan people, rich and
poor, ethnic communities, religions and generations, are portrayed. I was amused
that, given the position I am depicted in, someone would still want to shake me
down for a coin. Gado could not resist the temptation to bring into the picture his
usual corrupt, thieving, murderous devourers of our democracy, and development
‘animals’. And rightly so. These ‘animals’, as Mwalimu Nyerere also called the foreign
counterparts of the national ones, are the scum of the earth that stand between us
and democracy, freedom, development, and the end of exploitation, domination,
and oppression. These ‘animals’ will collectively destroy our planet unless we stop
them, and overthrow them.
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I'will continue being an ambassador for the Kenyan Judiciary in my retirement.
There is a struggle to implement CJ David Maraga’s blueprint, Sustaining Judiciary
Transformation (SJT). I read the SJT to mean: consolidating the gains made under
the JTF that I worked under: remedying the weaknesses of JTT while reinforcing
its strengths; working on the JTF’s unfinished business; and making the Judiciary an
‘institutional political actor’ as envisaged by the 2010 Constitution.

JJ Nyaga has his own views about my retirement as his cartoon, ‘Arriving

home’, clearly shows. I like the overalls of a worker, the peasant’s hut, jembe, the
2010 Constitution, and the wheelbarrow. Why he thinks I need the judge’s gavel,
I will never know! I would definitely love to participate in structures that resolve
disputes in my community, not as a judge, but as a son of the community. I already
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have two projects in my community: community library and borehole. I have had
to deal with the elite of the community who do not like my Ujamaa politics! This
rural petty bourgeoisie comprises school teachers, pastors, and shopkeepers. In their
shops they have become agents of Mpesa, our Kenyan version of Western Union. I
have challenged the rural elite on where in the shops the Mpesa facilities should be.
I have seen most of them are in rooms behind the shops away from the public view
of shoppers. I do not know why this privacy is required in Mpesa transactions in
the village. The community knows how much money comes in, and knows who the
thieves are! I suspect the privacy is about facilitating sexual harassment of women.
You cannot bet on the rural petty bourgeoisie not indulging in the human rights
violations of women in the footsteps of their national mentors.

Actually I am thinking of using my family land for farming. The struggle also
dictates that we live healthy and we know what we eat and drink.

The debate on judicial dress and address continues

GREAT.. HE'S A
600D DRESSER
AND WILL TOE THE

LINE/

D)

gttt
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When my successor C] Maraga arrived for his swearing-in, clad in scarlet
robes and a wig, I was not surprised the old debate on dressing and addressing the
Judiciary was re-ignited. This discussion had been taken up by the Kenyan people
when they appeared before Ghai’s Constitution of Kenya Reform Commission
(CKRC). CKRC heard Kenyans argue that the colonial robes and wigs had to be
abandoned. CKRC did not deal with this suggestion in the Draft Constitution of
Kenya 2004 (Bomas Draft).” Quite wisely, CKRC decided these matters would be
part and parcel of reforming the Judiciary.

I recall on the morning of 20 June 2011 a colleague at the Judiciary sought
my permission to dress me for the swearing-in ceremony at State House. I politely
declined. I am sure the former DCJ Nancy Barasa declined the request too. There
was, indeed, a member of staff whose duty it was to dress judges when they wore
these robes and wigs.

Contrary to the impression given by the media that I banned wigs, the truth
is that the subject was debated in the Judges” Colloquium in August 2011. I took
the time to write a paper about it. I read it at the colloquium. The consensus
reached by judges was as follows: we would not wear wigs. Each court, including
the Magistrate’s and Kadhi courts, would design its own functional and ceremonial
robe. We also agreed that judges and magistrates would be addressed by lawyers
and the public as Your Honour/Mheshimiwa. We got support for this latter reform
from the Christian religious organisations that felt judges should not play God. In
their opinion there was only one Lord! We were motivated by the constitutional
values of equity and inclusiveness in arriving at these decisions. We also wanted to
align the judicial hierarchy with the values of the 2010 Constitution. I re-worked the
paper after the Colloquium and published it in a scholatly journal in 2012* and in
2017’ it was carried as a chapter in a book. The short title in both publications was
Dressing and addressing the Judiciary.

I believe that is what tickled Maddo in his cartoon. With tongue in cheek, he
associates scarlet robes and wigs with judicial subservience to the Executive.

There may still be judges who want to reopen the topic. They are entitled to do
that. There is some confusion at the moment because not all judges of the superior

" Adopted by the National Constitutional Conference on 15 March 2004.
8 Buffalo Human Rights Law Review Vol 20 (2013-2014), 212.

 Eunice N Sahle, (ed) Democracy, Constitutionalism, and politics in Afica: Historical contexts, developments and
dilemmas (Palgrave /Macmillan, 2017), 131-166.
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courts are wearing wigs. I believe reverting to the address of ‘My Lord; Your
Ladyship’ will be easy because few lawyers addressed us as “Your Honour’. After
decades of using the old form of address, it requires a conscious and committed
change of mindset for the old form to disappear. It seems the debate on addressing
and dressing the Judiciary will continue.

Conclusion

I believe the artists’ movement in Kenya is growing to be the next frontier for
the promotion and protection of human rights. Its message of social justice and
human rights will help implement the critical pillars of the 2010 Constitution. I
believe the 2010 Constitution is not revolutionary (or as Ghai says, it is revolutionary
without a revolution). But I hold the view that it could be a basis for fundamental
changes. Otherwise, why would the Kenyan elite be so bent on subverting it?
Kenyan rebels, reformers, and revolutionaries should make use of this great space
for building strong movements for equitable distribution of resources, leadership
of integrity, strengthening institutions, demolishing the imperial presidency (while
making sure we do not grow vulturous imperial county counterparts). Above all, we
must breathe life into the value and principle of the participation of the people. The
participation of the people will ensure their sovereignty and bring into reality the
people’s power that has been donated to the Executive, Parliament, commissions,
and public service. Otherwise, saying that political, public, and judicial power is
derived from the people of Kenya is meaning]ess.

We know that our struggle is not provincial. We should identify our national
interests, align them to the interests of the region and Africa. It is on the basis
of those respective interests that Africa can stand up to the West and East and
defeat neo-liberalism. I have great faith in the youth of Africa. My hope for a free,
independent, just, equitable, peaceful, non-militaristic and non-violent, ecologically
safe, prosperous, and socialist Africa lies with them. I will retire working for that
dream.

Finally, perhaps the greatest ceremony I presided over as CJ was Ghai’s
admission to the Roll of Advocates in Kenya on 10 June 2016. I was able to get some
of the judges of the Supreme Court to attend the ceremony. I was very happy. So
was Ghai. The memories of the relationship of student-professor, mentee-mentor,
professional collegiality, friendship, respect, and passion to change our Motherland
flooded in. I had to hold back my tears.
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A human rights consistent apartheid:
Constitutional design of the African state,
indigenous peoples’ self-determination and
the ‘other native’ question

Humphrey Sipalla

Rights regulate the relationship of individuals and corporations to the state. ... the reality
is that the State has effectively displaced the community, and increasingly the family, as the
framework within which an individual or group’s life chances and expectations are decided.
The survival of community itself now depends on rights of association and assembly. Yash Pal Ghai'

...the point of democratization cannot be just a simple reform of civil society. It also has
to be a dismantling of the mode of rule organized on the basis of fused power, administrative

justice and extra-economic coercion, all legitimized as the customary. Mahmood Mamdani®

Introduction

I was first introduced to the art and craft of festschriften by Jesse Mugambi
when he invited me to copy-edit the liber amicorum in his honour in 2010.° Professor
Mugambi later then invited me to again copy-edit the festschrift in honour of the
great Tanzanian Africanist theologian-philosopher, Laurenti Magesa.* Soon after,
my master’s thesis supervisor Juan Carlos Sainz-Borgo, invited former students
of my law of the sea professor Amb. Gudmundur Firiksson, to contribute to his
festschrift.” This time I got drawn in even more, not only as chapter contributor and
copy editor but also as editor. Through these three experiences, and particularly the

" Yash Ghai, ‘Rights, duties, responsibilities” in ] Caughelin, P Lim, B Mayet-Konig (eds), Asian valnes:
Enconnter with diversity, Curzon Press, London, 1998, 169. [emphasis mine|

* Mahmood Mamdani, Citizen and subject: Contemporary Africa and the legacy of late colonialism, Fountain/David
Phillip/James Currey, Kampala/Cape Town/London, 1996, 296. [emphasis mine]

3 Isaac T Mwase, Eunice Kamaara (eds) Theologies of liberation and reconstruction: Essays in honour of Professor [INK
Mugambi, Acton, Nairobi, 2012.

* Jesse NK Mugambi, Evaristi Mogoti Cornelli (eds) Endless guest: The vocation of an African Christian theologian,
Essays in honour of Laurenti Magesa, Acton, Nairobi, 2014.

> Juan Carlos Sainz-Borgo et al (eds), Liber amicorum in honour of a modern Renaissance man, HE Gudmmnndur
Eiriksson, University for Peace, Universal Law, OP Jindal, San Jose, Sonipat, 2017.
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tutelage of Professor Mugambi, I fell in love with two aspects of festschriften for
a young scholar. First, the opportunity to sit at the feet of one’s elders and learn, in
a special and intimate way, the thinking of the people who have so greatly inspired
our own incipient scholarship, and especially through listening to zheir peers, their
amici’. Second, I got a chance to experience the cultural place of festschriften, as a
time honoured way of paying tribute to a scholar. It feels like the cultural role of
the young man, preparing the nyamachoma for the elders in return for the implicit
permission to keep their company, hover within earshot, listen to their stories.

Apprenticeship.

To honour our elder, Yash Pal Ghai, the reflection in this paper seeks an
answer in his scholarship and practice, to a question that has troubled me since
my indigenous peoples’ rights class at the UN University for Peace (UPeace) in
2013. In this class, our teacher Mihir Kanade, with more questions than answers,
had us interrogate how best to respect the rights of indigenous peoples to self-
determination. Do we leave them alone, that is, not ‘discovetr’ them? Do we allow
them semi-autonomy? Be so generous as to allow them Bantustans? Under what
terms of government? Do we make them register ‘municipal corporations’ like in
Australia? Or beguilingly recognise ‘sovereign™ reservations like the US? Do we deny
their existence like certain African nations that insist all Africans are indigenous?
Why ‘we’? Who is ‘we” and why ‘they’? Why this otherness? Amongst black Africans,
whose is the dominant culture? In Africa, are we not all indigenous — meant black —
on the continent after all?” How can we define Aftican indigeneity® without defining

¢ Waorcester v Georgia, 31 US (6 Pet.) 515 (1832).

7 For the avoidance of doubt, this line of questioning in no way indicates a rejection of the multi-racial
character of African societies. Such would be a contemporary blindness and a weak reading of history. Presently,
black dominant culture is simply the locus of our contentions.

8 Indigeneity as a function of self-identification is central to the Aftican conundrum. Here, I mean the
horror and instinctive revulsion of the dominant black African culture at self-identification, which obviously
excludes them. For defining discussion on indigeneity, see S James Anaya, “The evolution of the concept of
indigenous peoples and its contemporary dimensions,” in Solomon Dersso (ed) Perspectives on the rights of minorities
and indigenons peoples in Africa, PULP, 2010, 23-42. For a discussion on the importance of self-identification as
resistance against being defined from the outside, see S James Anaya, ‘International human rights and indigenous
peoples: The move toward the multicultural state’ 21 Arizona Journal of International & Comparative Law, 1, 2004,
13-61.
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Africa’s dominant cultures” and recognising their imperial conduct," if not nature?

Almost contemporaneously, the Inter-American Court on Human Rights was
laying down the full meaning of free prior informed consent (FPIC)." The irony
was sweet to contemplate. A supranational institution, created by 2-century old,
largely neo-colonial states, was schooling those same states on how to be more
devolved. It was almost mythical, like that mythological demi-god figure borne of
the wretched race who comes to teach humans to be more humane. In a class of
brilliant fiery opinionated students from all continents as was our UPeace class, no

answer was possible. Only excruciating thought, especially after we watched Aaron
Huey’s TEDTalk."

In 2017, while attending a course on the right to development at the Centre for
Human Rights, University of Pretoria, an unexpected — hal there goes my naivet€ —
push back exploded in the class about respecting the rights of indigenous peoples
to make their own choices about ‘development’. “‘Why should we let them live in
backward ignorance?” ‘We must force them out of the forests and grass-thatched
mud huts and into organised villages!” Such were the calls from the floor, greeted
with deep hums of approval, like a call-response routine in a negro church in the Jim

? These that become dominant cultures are also the ones most impacted — and we contend, disfigured
— by the brutal nature of colonialism, mainly those communities who practiced sedentary agriculture at the
advent of the European disruption, who almost invariably occupied rich arable lands that Aaron Huey reminds
us is ‘the best part of the meat’. See ‘America’s native prisoners of war: Aaron Huey at TEDxDU” https://
www.youtube.com/watch?v=Nv7n5jhtHGQ Accessed 10 October 2018; also, Joel Ngugi, “The decolonisation-
modernisation interface and the plight of indigenous peoples in post-colonial development discourses in Africa’
Wisconsin International Iaw Journal, Vol 20, (2002), 279, 324; Solomon Dersso, ‘Introduction’ in Solomon Dersso
(ed) Perspectives on the rights of minorities and indigenons peoples in Africa, PULP, 2010, 7.

19 Dersso, ‘Introduction’ in Perspectives on the rights of minorities and indigenous pegples in Africa, 9; also Obiora
Chinedu Okafor, Redefining legitimate statehood: International law and state formation in Africa, Brill, 2000, 95.

"' The Court held that “consultation does not constitute a mete formality,” but instead should be a “true
instrument of participation... responding to the ultimate goal of establishing a dialogue between the parties based
on principles of mutual trust and respect, and with the view to reaching consensus between them.” IACtHR,
Kichwa indigenons people of Sarayakn v Ecuador, Judgment of 27 June 2012 (Merits and reparations), para. 186. This
was at the time the apex of an increasing assertiveness of the rights of indigenous peoples along the following
jurisprudential path: IACtHR, Saramaka People v Suriname, Preliminary Objections, Merits, Reparations, and Costs,
TIACtHR (Nov. 28, 2007); IACmHR, Maya indigenous community of the Toledo District v Belize, Case 12.053, Report
No. 40/04, OEA/Ser.L/V/IL.122 Doc. 5 rev. 1 at 727 (2004); IACmHR, Mary and Carrie Dann v United States,
Case 11.140, Report No. 75/02, OEA/Ser.L/V/IL.117, doc. 5. Rev, § 1 (2002); IACtHR, Mayagna (Suma) Awas
Tingni Community v. Nicaragua, Merits, Reparations, and Costs, Judgement of 31 August 2001. Since then, Kaliiia
and Lokono Peoples v Suriname, Judgment of 25 November 2015, (Merits, Reparations and Costs) has been even more
groundbreaking, asserting as a matter of law, that indigenous people’s cultural practices are not incompatible with
nature conservation, thus rejecting a long held statist view that indigenous people need to be displaced to protect

the environment.

12 Huey, ‘America’s native prisoners of wat’.
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Crow Deep South! Or so Hollywood says. The proverbial back breaking straw came,
and I had to sneak out of class for a smoke, when one participant stood up and
exercised his free speech rights in full Handyside” glory: ‘we should even take their
children to boarding schools, so that they come back and educate their [backward|]
parents!” I may be paraphrasing a word or two, but I doubt not the general thrust
of my recollection. I especially recall the example given of how the Karamoja in
Uganda should be, and are, being dragged, kicking and screaming, into ‘modernity’!

This was a surreal scene. We were rejecting education because we had been
educated! School was intetfering with our education!™ Africans seeking ‘separate
but equal’” development for Aftricans! Apartheid. The setting was even more surreal.
Africans flew across the continent, o Pretoria, to hail in populist Nuremberg-esque
approval the cultural alienation of o#her — cleatly not fellow — Africans. Truly, human
rights and human dignity ate ‘neither popular nor democratic’.'® This was classic
‘neo-liberal turn’.'” We had come to the [erstwhile] intellectual and political capital
of apartheid to reject teaching that disabuses us of apartheid.'®

> In Handyside v United Kingdom, Merits, App No 5493/72, Judgement of 4™ November 1976, para. 49, the
European Court of Human Rights asserted the right to free speech that can ‘offend, shock or disturb the State or
any sector of the population’. If ever there were a Maslowian hierarchy of evils, this classroom scene must have
been a glimpse. But to be fair to the Court, they were referring to pornography, not genocide.

'* T must acknowledge that an old Jesuit philosopher friend, who lived his formative years in the tumultuous
Central America of the 1980s, bequeathed me this line. Its ability to stun me never withers, nor does my gratitude
to him.

15 Plessy v Ferguson, 163 US. 537 (1896), upholding the constitutionality of racial segregation. This begins a
line of partial and still unfinished constitutionality exceptions that Brown v. Board of Education of Topeka, 347 U.S.
483 (1954) supposedly comes to reverse, to minimal avail. See below, our reference to Milliken v Bradley and the
constitutionality of dk facto segregation. See also, Trevor Noah — US and South Africa have the same racial past’
essentially, that US racism was apartheid. ‘Eight Times America Surprised Trevor - Between the Scenes | The
Daily Show’ [Minute 7.50ff] https://www.youtube.com/watch?v=1LoBJOkhtDQQ Accessed 14 June 2020. For,
refreshingly delivered poignant insights on the core nature of apartheid, see Trevor Noah, Born a crime and other
stories, Pan MacMillan, Johhannesburg, 2016.

1 Humpbhrey Sipalla, Karest Lewela ‘Policed perceptions, masked realities: Human rights and law enforcement
in Kenyan popular art’ in Frans Viljoen, (ed) Beyond the law: Multi-disciplinary perspectives on human rights., PULP, 2012,
215. In this instance, we gave the following list:” Fair trial for suspects, absolute prohibition of torture, abolition
of capital punishment, women’s and lesbian, gay, bisexual, transsexual and inter-sexual persons (LGBTI)’s rights’
to which I now add the rights of indigenous peoples to self-determine.

' In reference to JT Gathii’s thesis that we in the Global South are no longer being dragged into neo-liberal
policies but we are now, willing, if not, eager participants. See James Thuo Gathii, “The neo-liberal turn in regional
trade agreements,” 86 Washington University Law Review 421 (2011).

'8 For the avoidance of doubt, I am not in any way suggesting that what was being taught at the Centre for
Human Rights, University of Pretoria was inappropriate, but rather I describe my shock at the active populist
rejection of the sound teaching of respect for indigenous peoples’ right to development in accordance with their
cultures and traditions by sozze of the students who had come to study the right to development in the short course.
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Yash Pal Ghai, in theory and praxis, has applied the thesis that constitutional
arrangements ought be so designed as to promote pluralistic modes of being
within a contested polity. In this way, they can serve as institutional frameworks
for devolution, as peace treaties, where rights — as entitlements to human dignity
— undergird collaborative rather than competitive co-existence of disparate
communities in such contestation.

In this paper, I will explore the proposition that seemingly progressive,
mainstream human rights notions of indigenous peoples and their rights to self-
determination are troublesome and fundamentally flawed because they are a form of
apartherd. And that the Ghai approach to constitution-making as pluralistic nation-
building within a state may offer some answers to the false choices presented to us
by the tragic normativity of the centralised post-colonial African state, a tragedy laid
bare by Mahmood Mamdani.

So we start in ‘Pretoria’. With Mamdani. But first, an appraisal of the orthodox
textbook.

The orthodox self-determination discourse and its two worldviews

All peoples have the right of self-determination. By virtue of that right they freely determine
their political status and freely pursue their economic, social and cultural development.”’

The right to self-determination is a troublesome one. This is witnessed in its
history, its debated definitions and continuing concerns over its exercise. In this
section, I will present a brief look at the right itself, its appearance in international
legal texts, and the attempts made at reconciling this critical but subversive human
right with the expediencies of international and municipal politics.

The right to self-determination is at odds with, and is curiously quite inimical
to, the very system of laws that proclaim it — international law. Pejoratively, the right
to self-determination can be seen as seeking to splinter states, which are themselves
the only true legislators of international law. But to be fair, much of international law

1 Common Article 1(1), International Covenant on Civil and Political Rights and International Covenant on
Economic, Social and Cultural Rights.
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can be counter-intuitive.*” Andrew Moravesik® indirectly reflects on this question,
when opining that states broadly enter into the restrictive regimes of human rights
protection systems to lock in certain values and protect them from the vagaries
of national political life, in the case of weaker states as a way to assert their legal
entitlements, or to maintain their political and economic hegemony in the case of
the larger powerful states.

But self-determination itself made its debut through the back door. The
Atlantic Charter agreed to among the Allied powers at the dusk of the Great War
in 1945 sought, in part, to dismantle empire. It brought in the idea that peoples
deserve to determine for themselves their own socio-political and economic destiny,
free from imperial power. This treaty was to affect the overt political constitution
of the French and British empires in Africa, certainly with their consent as parties
to the Atlantic Charter.

The principle of self-determination, once agreed to by the imperial powers
themselves, quickly found expression in right-based international legislation. Ghai
reminds us that ‘the use of autonomy as a species of group rights has changed the
character of international law. ... groups also have obtained recognition, which has
given impetus to the currency of self-determination.” By 1928, India was exercising
international personality, being party to the Kellogg-Briand Pact. At the United
Nations, India and the Philippines are founding members. The Charter of the United
Nations (UN Charter) insists on ‘friendly relations among nations based on respect
for the principle of equal rights and self-determination of peoples.’” Although
recognised in some form in the UN Charter, the right to self-determination was left
out of the Universal Declaration of Human Rights (UDHR) but is provided for in
the International Covenant on Civil and Political Rights (ICCPR) and International
Covenant on Economic Social and Cultural Rights (ICESCR) in their Common
Article 1.

From 1945 to the late 60s, the right to self-determination was arguably reserved
for existing states and asserted for the colonised peoples, who were expected to

% Humphrey Sipalla, ‘The historical irreconcilability of international law and politics and its implications for

international criminal justice in Africa’ in ] Stormes, E Opongo, P Knox, K Wansamo (eds), Transitional justice in
post-conflict societies in Afica, Paulines Publications Africa, Nairobi, 2016.

' Andrew Moravcsik, “The origins of human rights regimes: Democratic delegation in postwar Europe’ 54
International Organization 2, Spring 2000, 217-252.

# Yash Pal Ghai ‘Ethnicity and autonomy: A framework for analysis’ in Yash Pal Ghai (ed) Awtonomy and
ethnicity: Negotiating competing claims in multi-ethnic states, Cambridge University Press, 2000, 2.

» Article 1(2), Charter of the United Nations, 1 UNTS XVL.
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‘develop into states’. To be clear, Eurocentric Westphalian states are here considered
to be the apex of civilisation towards which backward peoples ought aspire, and
advanced peoples ought so educate them. This worldview leads to the creation of
the Mandate and Trusteeship systems of the League of Nations and the United
Nations. To wit, existing states are legally obligated to this paternalism:
The States Parties to the present Covenant, including those having responsibility for the adminis-
tration of Non-Self-Governing and Trust Territories, shall promote the realisation of the right of

self-determination, and shall respect that right, in conformity with the provisions of the
Charter of the United Nations.*

One can discern two core and concurrent worldviews driving the standard
setting of this age. The first is addressed to sufficiently advanced backward peoples
who have achieved acceptable development as to be allowed self-determination
including to form their own states recognisable to the West. These can then
be welcomed into the world of friendly relations among equal sovereigns. This
worldview we will call, for our present purposes, the UN system worldview.

The crafty language of Common Article 1 of the ICCPR and ICESCR, adopted
in 1966, was double-faced and forked-tongued. It allowed two oppositional views to
co-exist. Colonial powers, then responsible for non-self-governing — a fancy term
for colonised — peoples, saw in that language flexibility to either ‘grant’ independence
or ‘allow’ internal self-determination. Meanwhile, the formetly colonised Global
South peoples, including the tens of newly independent African states saw in the
very same common Article 1 language, the full decolonisation rights asserted in
their already existing Charter of the Organisation of African Unity of 1963 (OAU
Charter).® Ghai seems to highlight the tension playing out here, diplomatically
terming the minority rights provisions in Article 27 of the ICCPR as parsimonious.”
Remember, at this time, large swathes of Africa’s southern cone was still under
tull-fledged South African, Portuguese and British colonialism. Paternalistic as it

# Common Article 1(3), International Covenant on Civil and Political Rights and International Covenant on
Economic, Social and Cultural Rights. [emphasis mine|

» For a useful interrogation on how the doctrine of recognition as the operative principle in the creation
of states navigates the creation of acceptable ‘others’ thus maintaining the colonial logic, see Anthony Anghie,
Imperialism, sovereignty and the making of international lan, Cambridge UP, 2005.

% ‘Determined to safeguard and consolidate the hard-won independence as well as the sovereignty and
territorial integrity of our states, and to fight against neo-colonialism in all its forms,” and, as purpose of the
OAU, ‘to eradicate al/ forms of colonialism from Africa’ [emphasis mine], Preamble 6 and Article 11(d), Charter of
the Organisation of African Unity, 479 UNTS 39, 25 May 1963.

" Ghai ‘Ethnicity and autonomy’, 3.
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sounds, this UN system worldview may, for the purposes of our discussion, be the
better of the two concurrent attitudes. Here, the aim of decolonisation was explicit
and unequivocal, even though arrogant.

It is at the International Labour Organisation (ILO),* before the 1960s, that
we see the second worldview of self-determination rights for those indigenous or
tribal peoples who, one can only surmise, were not expected to ‘develop into states’
so are best protected by ntegration into the existing state. And one thinks here mostly
but not exclusively of the American continent.” ILO Convention 107 of 1957 is
very state-centric, limiting participation rights of these indigenous and other tribal
and semi-tribal populations in independent countries to concordance with national
laws.” This ILO system wotldview is equally paternalistic but probably the more
sinister of the two wotldviews,” from a self-determination point of view. It clearly
does not expect these peoples to grow into the ‘maturity’ acceptable to have a state
and as such must perpetually be cared for.”> We will revisit this Hegelian paternalism
below.

Only in 1989, in ILO Convention 169, does the notion that these indigenous —
the terms semi-tribal and tribal are now dropped — peoples ought not simply be cared
for but surely also be /Zstened to, comes into play. Although still state-centric, state
parties are now required to consult these peoples, who cannot be allowed to develop
their own state, ‘in good faith and in a form appropriate to the circumstances, with
the objective of achieving agreement or consent to the proposed measures’.”

The 1963 OAU Charter, the 2002 Constitutive Act of the African Union, and
later, the 1989 ILO Convention 169 on Indigenous Peoples and the UN Declaration
on the Rights of Indigenous Peoples (UNDRIP), reveal a change of heart, well-

% For a fuller treatment, see S James Anaya, “The evolution of the concept of indigenous peoples and its
contemporary dimensions,” in Dersso (ed) Perspectives on the rights of minorities and indigenous peoples in Africa, 23-42,
especially 31-4.

# See ILO, ‘Ratifications of C107 - Indigenous and Ttibal Populations Convention, 1957 (No. 107) https://
www.ilo.org/dyn/normlex/en/f?Pp=NORMLEXPUB:11300:0:NO::P11300_INSTRUMENT_ID:312252
Curiously, the states that automatically denounce ILO Convention 107 by ratifying ILO Convention 169 are
exclusively American states.

3 I1.O Convention concerning the Protection and Integration of Indigenons and Other Tribal and Semi-Tribal Populations in
Independent Countries (1LO Convention No. 107) 1957, 328 UNTS 247.

! Ghai ‘Ethnicity and autonomy’, 3.

2 For a recap of this ‘honourable Western tradition’ of secing the ‘native’ as a perpetual child who is best
protected by ‘not forcing her institutions into an alien European mould’, See Mamdani, Citizen and subject, 4£f.

3 Article 6(2), ILO Convention concerning Indjgenons and Tribal Peoples in Independent Conntries (ILO Convention No.
169) 1989, 28 ILLM 1382.
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meaning I might add, as it became clearer that non-Eurocentric cultures will not
simply wither away ‘with development’ but are here to stay and to assert their own
terms. Political changes have been and continue to be made to allow these peoples
to determine for themselves their governments. But as we note below, with overt
and covert expectations to nevertheless not challenge the status quo or devise and
practise their own worldviews.

And thus we can see the two equally paternalistic and subliminally bigoted but
divergent attitudes to the rights of indigenous peoples to self-determination: /#them
develop into their own states, or integrate them by good faith consultation. Frankly,
these two attitudes are not illogical. International law cannot reasonably be asked to
be nihilistic — it cannot realistically be expected to provide for the dismemberment
of its very constituents, especially the existing ones, Kosoro™ notwithstanding. In
fact, the relevant jurisprudential line of the International Court of Justice over the
time period has been at best inconsistent and tortured.”

‘My interest, [however| is in the method that guides these contending

perspectives’” It is important for our introspective discussion, especially for the

black African dominant cultures, to remember that the states that were invested in
this standard setting, particularly the ILO wotldview, were actually the progressives,”

** Accordance with International Law of the Unilateral Declaration of Independence in Respect of Kosovo,
Advisory Opinion, IC] Reports 2010, p. 403.

» South West Afica cases (Ethigpia and Liberia v South Afyica), Preliminary objections, Jadgment of 21 December
1962, IC] Report 1962, p. 319; South West Africa, Second Phase, Judgment, IC] Reports 1966, p. 6; Western Sahara,
Advisory Opinion, IC] Reports 1975, p. 12; Legal consequences of the separation of the Chagos Archipelago from Manritins
in 1965, Advisory Opinion, IC] Reports 2019, p. 95. See also, Rashmi Raman, ‘Changing of the guard: A
geopolitical shift in the grammar of international law” in Humphrey Sipalla, Foluso Adegalu, Frans Viljoen (eds)
African approaches to international law: Exploratory perspectives, PULP, Pretoria, 2021.

% Mamdani, Citizen and subject, 13.

7 Noam Chomsky delivers a sobering remindet of the evolution of whathe terms liberalism, our progressives,
from its anti-authoritarian foundations: ‘If we go back to the classics ... Humboldt’s Liwits of state action, ....the
world that Humboldt was considering ... was a post feudal but precapitalist world... it was the task of the
liberalism that was concerned with human rights and the equality of individuals ... to dissolve the enormous
power of the state, which was such an authoritarian threat to individual liberties ... Humboldt being pre-capitalist
couldn’t conceive of an era in which a corporation would be regarded as an individual... [Today]| liberalism is
essentially the theory of state capitalism, of state intervention, in a capitalist economy....This new view ...
accepts a number of centres of authority and control: the state on the one hand, aglomerations of private power
on the other hand, all interacting with individuals as malleable cogs in this highly constrained machine which may
be called democratic but given the actual distribution of power is very far from being meaningfully democratic ...
to achieve the classical liberal ideals for the reasons that led to them being put forward, in a society so different,
we must be led in a very different direction. ... it leads me to be a kind of anarchist, an anarchist socialist. [Emphasis
added] Noam Chomsky interview with Bryan Magee on Limits of Language and Mind, https://www.youtube.
com/watch?v=A1RrbexZ5LY Accessed 10 December 2020.
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the ones seeking to bind themselves 7 lgislation, to some form of just treatment
of the indigenous peoples who find themselves in their territories. This is evident
when one simply considers all the countries with aboriginal, first nation, ‘non-self-
governing’ populations who, to date, have never bothered to engage in a system
of international peer accountability. Curiously such a list would mirror the non-
geographical selections of the UN WEOG group.

Despite divergent opinions by Global North and South peoples and their
states during this period of standard-setting, the common pitfall of the period is
in its fundamentally imperial/colonial logic that does not even contemplate the
possibility that the tribal, semi-tribal now indigenous peoples may have their own
worldviews and aspirations. This is manifested in the state-centricity of the standard
setting.™ The need to preserve the state’s legitimacy is shared by both old Global
North and new South states, despite its want of moral ground for colonial legacy
and desperate need for recognition as equal because of colonial legacy, respectively.
Robert Goldman® notes that in Latin America, there was an overriding focus on
non-intervention proceeding from the Latin experience of US interventionism. The
young states of the OAU too were for most of the 20" century, focused on non-
interference and securing their then weak foundations.*” Nonetheless, as the 20"
century came to a close, it was increasingly indisputable that ‘in both industrial and
less-developed countries in which indigenous people live, the indigenous sectors
almost invariably are in the lowest rung of the socio-economic ladder, and they exist
at the margins of power.* The history of systemic discrimination is not simply in
the past, but continue as current inequities.*

*# Article 2.7 of the UN Charter which prohibits interference in matters in the ‘domestic jurisdiction” of
the state and ius ad bellum — Articles 2.4 and 51 of the UN Charter that at once prohibit second party states
from using force against others and give authority for states to use force to protect themselves, including against
secessionists, testify to this centrality.

* Robert Goldman, ‘History and action: The Inter-American Human Rights System and the role of the
Inter-American Commission on Human Rights” Human Rights Quarterly 31 (2009), 856-887.

“ Ben Kioko, ‘The right to intervention under the African Union’s Constitutive Act: From non-interference
to non-intervention’ 852 International Review of the Red Cross, 31 December 2003.

1 Anaya, ‘The evolution of the concept of indigenous peoples’, 38.

# Anaya, ‘The evolution of the concept of indigenous peoples’, 38.
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Indigenous peoples’ self-determination is preeminently a state reform/
constitutional design question

Rights are not necessarily deeply held values, but rather a mode of discourse for advancing
and justifying claims. Yash Pal Ghai®

James Anaya introduces the finely balanced challenge that indigenous peoples’
self-determination claims bring to the design of constitutions, which constitutes an
imperative for state reform.

Indigenous peoples have helped build a political theory that sees freedom and equality not
just in terms of individuals and states, but also in terms of diverse cultural identities and
co-existing political and social orders. Under this political theory, self-determination does
not imply an independent state for every people, nor are people without states left with only
the individual rights of the group members. Rather, peoples as such, including indigenous
peoples with their own organic social and political fabrics, are to be full and equal partici-
pants in the construction and functioning of governing institutions under which they live
at all levels.*

Erica-Irene Daes, former chair of the UN Working Group on Indigenous
Populations, envisions a renewed process of ‘belated state-building’ where
indigenous peoples negotiate with other peoples within their states not for individual
citizenship inclusion but ‘recognition and incorporation of distinct peoples 7 zhe
fabric of the state)®

The thrust of this paper is to add to the points raised by Daes. Group
recognition and integration into the fabric of the state, of necessity, requires frank
introspection to understand what are the warps and wefts and how they weave
themselves to constitute the states we live in,* while rejecting universalising forces
and unilinear evolutionism.

* Yash Ghai, ‘Universalism and relativism: human rights as a framework for negotiating interethnic claims’
Cardozo Law Review 21 (2000), 1137.

* Anaya, ‘The evolution of the concept of indigenous peoples’, 38.

* Erica-Irene Daes, ‘Some considerations on the right of indigenous peoples to self-determination’
Transnational Law and Contemporary Problems, Nol 3, 1993, 9, cited in Anaya, “The evolution of the concept of
indigenous peoples’, 39. [emphasis added)]

“ One authoritative analysis not treated of in the present discussion for want of scope, but forms an integral
part of the corpus of understanding the contemporary African state is Peter P Ekeh, ‘Colonialism and the Two
Publics in Africa: A theoretical statement” Comparative Studies in Society and History, Vol. 17, No. 1. (Jan., 1975), 91-
112.
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Ghai’s reflection in 2000 suggests the double-edged nature of autonomy
systems:

Autonomy has been used to separate as well as bring people together. ...it has been seen as
a panacea for cultural diversity, and as, under the influence of identity politics, the realization
of extreme heterogeneity of states dawns on us, autonomy seems to provide the path to
maintaining unity of a kind while conceding claims to self-government. But autonomy can
also be used to marginalize communities, as in apartheid Bantustans; and in contemporary
times can constitute subtle forms of control or isolation...."

‘Even if autonomy is not granted, the very agitation for it is of considerable
interest to constitutional scholars. ... Autonomy has become an integral part of
contemporary constitutions.’* In considering the constitutional design implications
of indigenous peoples’ self-rule systems, the question of participation in the centre
or exercise of regional power is central to their typology and is a consequence
of particular historical contexts. The Australian Indigenous Governance Toolkit
is exemplary in demonstrating how, although indigenous peoples are said to be
self-governing, their governance is required to abide by existing legal and social
constructs of mainstream society. More importantly, their self-government demands
no introspection of dominant culture, no reform of mainstream self-government.

Ghai presents a most exhaustive typological overview of these systems, with
analysis of their distinctions and similarities.* What is of import for our discussion
is the trend of unequal treatment of self-rule systems for indigenous peoples as
opposed to other minorities and non-ruling majorities. Below we will discuss some
of the political and cultural prejudices that stand as obstacles to the dangerous path
to apartheid that current models present, not least of which are tenacious notions
from ‘a time when state-building through central management and homogenisation
was the dominant paradigm [and consequently] concessions to ethnicity were
reluctant and grudging’.”’ That even localised self-rule is considered a ‘concession’
from the centre rather than a constituent right from which the centre’s existence is
derived is central to the unfortunate paradigm.

“The right to self-determination has increasingly been reinterpreted in terms
of internal constitutional arrangements for the political and autonomy rights of

7 Ghai, ‘Ethnicity and autonomy’, 1.

* Ghai, ‘Introduction’ in Yash Pal Ghai, Sophia Woodman (eds) Practising self-government: A comparative study of
antonomous regions, Cambridge University Press, 2013, 8.

¥ Ghai, ‘Ethnicity and autonomy’, 1-25.

" Ghai, ‘Ethnicity and autonomy’, 11.
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minorities.” The imperative in the language of the UN Declaration on the Rights
of Indigenous Peoples (UNDRIP), especially Articles 3 - 5, to constitutional design
and state reform is actually explicit in the plain reading. Most important is that this
self-determination is expressed from the indigenous minority’s point of view. ‘We
have always been our own peoples, living by our governance systems. We are simply
reminding you of this fact and your obligation to let it be so.” It does not seek
separation but asserts its existence. This must surely unnerve state centrists who
cannot contemplate anything other than what Ghai calls ‘singular nationalism’.”*
Ghai is explicit in asserting that ‘autonomy is beginning to transform our notions of
the organisation of the state, the rationalisation of public power and #he homogenising
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mission of the state”> The exhortation of Re: Secession of Quebec to enter negotiations

once emphatic secession claims are made is advice well worth taking.*

From the indigenous minority vantage point as expressed in UNDRIP,
extant constitutional structures are in urgent need of updating. This in turn means
recognising existing variant power structures in our constitutional designs.

The antidote to a mode of rule that accentuates difference, ethnic in this case, cannot be to

deny difference but to historicize it. Faced with a power that fragments an oppressed major-

ity into so many self-enclosed culturally defined minorities, the burden of resistance must be
both to recognize and to transcend the points of difference.”

Ethnic, religious or linguistic minorities inarguably suffer much oppression
across all five continents within the existing nation states. Proceeding from the
overwhelming weight of an intolerant majority, ostensibly practicing ‘democracy’,
minorities are denied use of their language — sometimes even in criminal trials
— their cultures, shrines and worship centers in their areas of ancestral living, as
well as access to the public life of the modern state. And with disadvantageous
beginnings, children of indigenous minorities consistently find it hard to fight
through and succeed in the normal education and social systems, conditions that
breed ethnic consciousness and... resentment.”® The European Court of Human
Rights opined in Sorensen and Rasmussen v Denmark that ‘democracy does not simply

3! Ghai ‘Ethnicity and autonomy’, 3.
2 Yash Pal Ghai, ‘Preface to the 2001 Issue’ in Yash Pal Ghai, JPWB McAuslan, Public law and political change
in Kenya: A study of the legal framework of government from colonial times to the present, Oxford University Press, 2001.

33 Ghai ‘Ethnicity and autonomy’, 2. [emphasis added] See also, Ghai, ‘Introduction’ in Practising self-government,

** See generally, Ghai ‘Ethnicity and autonomy’, 3.
% Mamdani, Citizen and subject, 296.

% Ghai ‘Ethnicity and autonomy’, 5.
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mean that the views of a majority must always prevail: a balance must be achieved
which ensures the fair and proper treatment of minorities and avoids any abuse of
dominant position’.”” This point is critical for the purposes of our discussion into
how the progressives of the respective dominant cultures, in willful ignorance, may
promote a national apartheid against their ‘other’ cultures in the name of asserting
self-determination of indigenous peoples.

Ghai is welcoming of asymmetries that make autonomy systems function. To
our minds, it is an important deconstructive factor to the homogenising central
state. In other words, the paradigmatic insistence that the centre must be all is
inextricably linked to the insistence that any devolved powers must be equally done
so across the entire polity, which, by operation, completely disenfranchises politically
insignificant minorities, including indigenous peoples. Ghai notes in 2000 that few
autonomy systems, negotiated at independence and driven by colonial demands,
survived for very long,” although in 1970 Ghai and Patrick McAuslan noted that
colonial disregard for the sanctity of constitutional arrangements, changing them
even up to three times a year in Kenya in the 1950s, and expecting immutability after
independence was rather disingenuous of colonial authorities.”

Self-determination offers a spectrum of political possibilities, from quota-ed
representation in the state centre, politically autonomous regions, federations to full
secession.” It battles for space with the right to nationality. Latin America adopted
several conventions on nationality as a way of avoiding conflicts over the constitution
of their nation states.”" Conversely, Aftica’s Charter on Human and Peoples’ Rights
(African Charter) affirmed the right to self-determination but ignored the right to
nationality, given the focus then on decolonising the southern cone from ‘foreign
domination’.®” Europe’s Convention on Human Rights and Fundamental Freedoms,
though focused on civil and political rights, protects the right to participation in
political life, and ignored its grandest form, that of self-determination, yet Europe is
the continent that has witnessed the most frequent of violent internal rearrangements
of self-determinative units — states — in the last 2 centuries!

37 Although in relation to right to association on an individual v state plane. Sorensen and Rasmussen v Denmark,
applications nos. 52562/99 and 52620/99, Judgement of 11 January 2006, 58.

% Ghai ‘Ethnicity and autonomy’, 15.

% Ghai and McAuslan, Public law and political change in Kenya, 510.

% Using the term ‘autonomy’ see Ghai, ‘Introduction’ in Practising self-government, 1-31; Yash Ghai and Anthony
J Regan, ‘Unitary state, devolution, autonomy, secession: state building and nation building in Bougainville, Papua
New Guinea’ 95 The Commonwealth Journal of International Affairs, 386 (20006), 101-119.

" Goldman, ‘History and action’ 856-887.

2 Article 20 (3), African Charter on FHuman and Pegples’ Rights, 27 June 1981, 1520 UNTS 217.
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The African Commission on Human and Peoples’ Rights (ACmHPR) asserted
in Congrés du peuple katangais that secession was not the meaning the framers of
the African Charter had in mind when guaranteeing self-determination, and that
secessionist self-determination can be resorted to only in the case of systemic
oppression and as a last resort.”” In Kevin Gummne (on bebalf of people of Southern
Cameroons)** the ACmHPR laid out specific remedies requiring redress for the
marginalised Anglophones of Southern Cameroon in economic and political life
as well as judicial process, but also required the secessionist groups to convert into
political parties and claim their peoples’ rights within the existing political systems
of the state. Again, redress is sought within the state.

Therefore, it can be concluded that the right to self-determination is really
only exercised in political agreement as opposed to judicial enforcement, and geared
towards finding greater respect for human rights within existing states, again, Kosovo
notwithstanding.” That is true of indigenous majorities at the dusk of colonialism,
for whom the right to self-determination was first addressed, as it is today for
minority indigenous peoples, for whom the right to self-determination is being
tortured to redress.

The [African Commission on Human and Peoples’ Rights| has interpreted the protection
of the rights of indigenous populations within the context of a strict respect for the inviolability of
borders and of the obligation to preserve the ferritorial integrity of State Parties, in conformity with the
principles and values enshrined in the Constitutive Act of the AU, the African Charter on
Human and Peoples’ Rights (the African Charter) and the UN Charter.*

We can hardly tolerate the idea that the Ogiek just wants to be left alone to
hunt, gather, and farm in /is forest or that the Kichwa Sarayaku values Jer ancestral
shrine more than petrodollars, new houses and roads, or that the Australian
aboriginal would rather not have had Aer children taken to boarding school. Ghai

% Congres du peuple katangais v Zaire, Communication 72/92, 8" ACHPR Annual Activity Report, Decision of
22 March 1995, http:// caselawihrda.otg/doc/75.92/ Accessed 10 October 2019.

& Kevin Gumne (on bebalf of people of Southern Cameroons) v Cameroon, Communication 266/03, 26™ Activity
Report, Decision of 27 May 2009, http://caselawihrda.org/doc/266.03/ Accessed 10 October 2019.

% See Goldman, ‘History and action’ 856-887, on the concerns of the Inter-American Commission on
Human Rights that poor democracy and respect for human rights in American countries lead to state instability.
See also, Ghai ‘Ethnicity and autonomy’, 15-16.

5 _Advisory opinion of the Afvican Commission on Human and Peoples’ Rights on the United Nations Declaration on the
Rights of Indigenous Peoples, adopted by the African Commission on Human and Peoples’ Rights at its 41* Ordinary
Session held in May 2007 in Accra, Ghana, para. 6. [emphasis 7 original.
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notes that we struggle with that concept ‘of tolerance and compromise, ... unable

to accommodate communities with very different ideals, beliefs and practices’.””

And for that reason, at best, the human rights regime for indigenous peoples
that we, dominant culture Global South peoples, are constructing, cannot even
paternalistically allow #bez to develop into their own states, but is only altruistically
willing to integrate zhem into our state, in good faith consultation so that they find
advancement in our ways. This is nothing more than a human rights affirming
apartheid. A ust’ separate but equal development.®®

States and the dominant cultures that run them are instinctively suspicious of
the right to self-determination, especially if state unity is challenged.”” Therefore,
it seems that regardless of who runs the Westphalian nation-state,”” or where it is
located on the globe, #his state and the dominant culture that runs it, skin colour
notwithstanding, cannot compute that indigenous peoples may not want, may even
be repulsed, by the things the dominant culture craves, and that it is okay to not
want ‘to develop’.

In its 2007 report Progress can kill: How imposed development destroys the health of
tribal peoples, Survival International details with an abundance of data, how forcing
indigenous communities into mainstream lifestyles destroys their overall health.
Through loss of communal knowledge, self-pride, sedentarisation and introduction
of pathogens unknown to their immune systems, this reports shows how and why
mainstream lifestyle is precisely what destroys indigenous communities.

Contemporary African constitutional/state design and the ‘other native
question’

On one hand, decentralized despotism exacerbates ethnic divisions, and so the solution ap-
pears as a centralization. On the other hand, centralized despotism exacerbates the urban-ru-
ral division, and the solution appears as decentralization. But as variants both continue to
revolve around a shared axis — despotism. Mahmood Mamdani”

7 Citing the examples of the US civil war, the rejections of a federal solution to the Jewish-Arab problem,

the Muslim League’s view in colonial India, Ethiopia-Eritrea and Quebec. See, Ghai, ‘Introduction’ in Practising
self-government, 15.

% As late as 1974, and in a move that neutered Brown v Board, in Milliken v. Bradley, 418 US 717 (1974), the US
Supreme Court affirmed that de facto segregation is not unconstitutional.

® “The success of autonomy negotiations may therefore depend on diffusing, fragmenting or fudging
sovereignty. Ghai, ‘Ethnicity and autonomy’, 16-7.

0 For definition relevant to our discussion, see Ghai, Introduction’ in Practising self-government, 3.

"' Mamdani, Citizen and subject, 291.
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Mamdani forcefully reminds us that colonial state power relations and their
legacy must be read as

how the subject population was incorporated into — and not excluded from — the arena of

colonial power. ... [by this emphasis|, no reform of contemporary civil society institutions

can by itself unravel this decentralized despotism. To do so will require nothing less than

dismantling zhat form of power.”?

While accepting the historical place of the colonial state, Mamdani sees
important similarities across time and space of the various entities, bounded by the
‘native question’: that is, how can a tiny and foreign minority rule over an indigenous
majority’.” The clamour of indigenous peoples for clearer self-determination
rights exercised in FPIC is a corollary and legacy of this colonial political posture,
manifested in the bifurcated post-independence state.” To date, the direct/indirect
rule bifurcation remains: ‘urban power [speaks] the language of civil society and
civil right, rural power of community and culture ... each signif[ying] one face of

the same bifurcated state’.””

Redistribution of the post-independence national cake maintained the same
direct/indirect divisions, but was only deracialised as a consequence of the 1960s

Africanisation programmes.”

This preservation of colonial divides kept racial
undertones in some African countries and was certainly manifested in dubiously
acquired indigenous wealth and privilege in many others across Africa.”” This
further complicates the task of contemporary designers of constitutional rights. It
is also at this nexus that the extent of FPIC rights fully reveal themselves as self-

determination contestations.

Whereas for Mamdani’s discussion in Citizen and subject, a tiny foreign minority
seeks to dominate a homogenised indigenous majority, for the constitutional
designer today, while burdened with that very colonial legacy, the question razher is
how to balance the vested interests of the indigenous dominant majority with the
various, possibly divergent claims of self-aware indigenous minorities. Or to put
it more analogously to the Mamdani example, the contemporary question for the

2 Mamdani, Citizen and subject, 15-16.

3 Mamdani, Citizen and subject, 16.
™ Mamdani, Citizen and subject, 17-8.
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Mamdani, Citizen and subject, 18.
¢ Mamdani, Citizen and subject, 20.
7" Mamdani, Citizen and subject, 20-1. Mamdani refers to this as the fourth moment in the history of indigenous

civil society in post-independence Africa.

~257~



Humphrey Sipalla

indigenous majority ruling the barely post-colonial but mostly neo-colonial state is
how to dominate other, not fellow, indigenous minorities aznd non-ruling majorities. We
will call this, the ‘other native question’. The ebbs and flows of constitutional design
and redesign, progress towards and retreat from democracy and rule of law and
instinctive dismantling of decentralisation efforts during the wave of constitutional
reforms of the 1990s and 2000s, testify to the force of Mamdani’s reflections.

Along with Mamdani, we reiterate that the ‘other native question’ is central
to constitutional design upheavals and retreats from rule of law regimes. This
retreat is not new. Ghai and McAuslan documented this retreat with exceptional
clarity, contemporaneous to those events in the 1960s, in Public law and political
change in Kenya. In the 1990s, Ghai and many others, in Africa and across the Global
South, attempted to ‘dismantle that form of power’ in constitutional revisions and
overhauls. These progresses in 2021 are almost universally under attack across the
continent.

Consideration of minority rights in state reform and therefore constitutional
design is central to achieving any deep rooted democratisation, or rather, to
uprooting deep seated power structures that snap society back to colonially-inspired
despotism. The case of Kenya is illustrative:

The independence constitution established a regional system of parliamentary government,
with a divided executive, an independent judiciary with security of tenure; an independent
electoral commission; a multiparty political system of government; a bill of fundamental
rights and freedoms; and safeguards for minority rights, including #ajinibo.”

The striking point here is the connection in this Kenyan Independence
Constitution between the safeguard of minority rights and decentralisation, which
was the core of state reform towards a post-colony. And just in case the importance
of state centralisation is doubted, Ghai describes:

...the first casualty after independence was majimbo...most of the powers of the regions,
which were not specifically entrenched, were repealed on the first anniversary of indepen-
dence (1964). Powers over the police and public services were restored to the Central Gov-
ernment. Soon after, provisions guaranteeing fixed revenue for the regions were removed.
Thus the majimbo systen was effectively destroyed in little more than a year after independence.””

® Ghai, ‘Preface to the 2001 Issue’ in Public law and political change in Kenya. ‘Majinbo, is a Swahili word which
means an “administrative unit” or “region”, and is generally used to refer to those provisions of the Constitution
which established the regional structure.” Ghai and McAuslan, Public law and political change in Kenya, 178, note 6. It
is noteworthy that the federated majinibo system was first laid out in the Self Government Constitution, Statutory
Instrument 791/1963. See Ghai and McAuslan, Public law and political change in Kenya, 176, note 8.

" Ghai, ‘Preface to the 2001 Issue’ in Public law and political change in Kenya. See, in almost identical terms, the
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The rest of the institutional safeguards of minority rights, the Senate,
prohibition on altering of regional and district boundaries and the regions themselves
were abolished in 1966 and 1968 respectively. The Kenyan example is one where
state reform at independence took on a radical constitutional design centred on
minority rights protection. It reinforces the view that respect for minority rights is
antithetical to despotism, decentralised during colonialism and centralised in post-
independence.

Such argument certainly also demands that we disabuse ourselves of the view,
that lures us away from proper focus, that the state — or its government — is essentially
tri-armed in structure. These structures, while extant, are not the true conduits of
power relations as a Mamdanian analysis betrays, nor the target of despotic counter-
revolution as Ghai’s and McAuslan’s historiography suggest.

The structure of Ghai and McAuslan’s Public law is instructive. While they, as
lawyers would, place some emphasis on the old three-arm government structure,
it is the chapters on ‘Agrarian administration” and ‘Administration of justice’ in the
colonial era — rather than “The Judiciary’ that demonstrate the authors were alive
to the true locus of power in #his African state. In their treatment of the post-
independence era, chapters on ‘The administrative process’, “The administration
of justice 2 — the legal profession’ in addition to “The administration of justice
1 — courts and law’, rather than a bland ‘Judiciary’ chapter also indicate a similarly
insightful appreciation of true power structures in that post-independence state that
usually eludes lawyers. Here I would also stress the importance of a professional
civil service insulated from political and executive control as part of this analysis
outside the outdated and inaccurate tri-armed state/government structure